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TO  JOSEPH  R.  INGERSOLL,  ESQUIRE. 


Dear  Sir:  Permit  me  to  offer  you  a  trifle,  in  the  hope  that  it  may  at 
least  beguile  a  leisure  moment.  It  relates  to  one  of  the  most  important  ques¬ 
tions  in  the  whole  sphere  of  Criminal  Jurisprudence,  in  which  you  performed 
an  arduous  duty  which  will  not  soon  be  forgotten,  in  its  effects,  by  those  who 
witnessed  it. 

I  need  scarcely  say  with  what  feeling  I  submit  these  few  pages  to  you. 
The  adulation  of  European  editors  and  authors,  from  Queen  Anne’s  hour  to 
the  present,  causes  an  American  to  smile  while  he  shrinks  from  the  cold  and 
formal  diction  of  their  dedicatory  applause.  But  a  probation  of  two  years 
under  your  inculcation,  has  left  impressions  with  me  which  diction  would 
but  faintly  reveal.  Few,  indeed,  I  may  aver,  are  the  members  of  the  Bar, 
who  have  experienced,  while  wandering  among  the  mazes  of  the  Law,  the 
benefit  of  a  semi-monthly  critical  review  of  their  labours; — their  errors  while 
early  corrected— the  Civil  and  Municipal  Law  expounded — the  Moral  Law 
illustrated  and  depicted  in  all  its  beauty — the  philosophy  of  government  de¬ 
veloped — the  awful  maxims  of  Justice  rehearsed — and  the  incentives  to  assi¬ 
duity  sketched  in  glowing  attractiveness.  These  advantages,  which  I,  in 
common  with  many  others  who  shared  them  with  me,  have  received  from 
your  instruction,  have  produced  results  which,  as  they  must  last  with  life, 
must  ever  carry  with  them  the  grateful  memory  of  the  virtues  and  the  talents 
of  him  who  imparted  them. 

Your  obedient  servant, 

CHARLES  F.  MUMFORD. 


ON 


CONSTRUCTIVE  CRIMES. 


In  ray  limited  range  of.  legal  investigation,  I  have  ever  regarded 
constructive  offences  as  a  sort  of  gorgon  in  the  circle  of  criminal  juris- 
prudence.  Nor  does  this  opinion  in  the  least  arraign  the  merits  of  the 
decision  upon  the  Rule  in  the  case  before  us;  because  the  Rule  must  be 
supposed  to  have  been  discharged  by  the  Court  from  a  conviction,  that 
the  verdict  could  be  sustained  by  legal  precedent  and  former  decision; 
and  if  so,  there  has  been  no  novel  construction,  but  a  mere  adherence 
to  legal  points,  settled  long  ago.  However  abhorrent,  therefore,  the 
construction  of  an  offence,  by  torturing  a  rule  of  law  to  an  act,  and 
thereby  making  the  act  a  crime,  may  appear,  unless  it  has  been  done 
in  the  case  before  us,  and  no  authorities  support  the  present  adjudica¬ 
tion,  the  charge  and  conviction  must  stand  for  settled  law.  It  is  not 
my  province  to  investigate  this  question.  My  only  duty  is  to  present 
the  case  as  it  was  discussed,  and  the  principles  involved  in  the  progress 
of  the  trial,  and  let  the  reader  judge  for  himself.  But  whether  the 
decision  be  eorrect  or  not,  the  policy  and  necessity  of  construction  in 
criminal  adjudication,  in  any  empire,  is  surely  fair  matter  of  discussion. 
By  construction,  I  mean  Judicial,  not  Legislative  construction.  My  own 
opinion  is  decidedly  against  its  necessity  and  its  policy.  It  is  unneces¬ 
sary,  because  the  Legislature  can  at  any  time  declare  an  act  criminal, 
without  the  intervention  of  a  Judge,  when  their  wisdom  shall  dictate.  It 
is  impolitic,  because  it  endangers  human  liberty— because  it  destroys 
the  distinction  between  crimes— because  it  amalgamates  the  degrees 
of  moral  depravity — because  it  confounds  the  grades  of  moral  obliga¬ 
tion;  and,  because  it  spreads  a  sn  tre  for  the  liberty  and  the  characters 
of  men;  and  deceives  them  as  to  the  extent  and  the  boundaries  of  their 
human  accountability.  By  construction,  one  man  who  intends  a  slight 
offence,  may  be  guilty  of  one  of  much  higher  degree,  without  ever  in¬ 
tending  it;  and  another  may,  by  construction,  commit  a  crime,  without 
ever  having  harboured  the  design  in  his  heart.  And  if  the  preservation 
of  the  innocent  from  punishment  be  important,  so,  in  a  proportional 
degree,  is  the  just  apportionment  of  punishment  to  a  crime  of  lesser  or 
greater  degree  of  atrocity.  Thousands  of  acts  are  daily  committed  by 
men,  especially  in  commercial  transactions,  who  would  have  shrunk 
from  the  commission,  if  the  infamy  of  a  felon  bad  once  crossed  their 
minds,  setting  aside  the  punishment.  The  merchant  who  buys  goods 
and  fails  the  next  day — the  public  defaulter  to  government — the  broker 
who  receives  stock  at  his  option  in  a  certain  number  of  months,  at  a 
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settled  advance,  or  agrees  to  deliver  it  at  a  certain  tune  and  advance,  and 
does  not  perform  either  of  these  engagements — the  borrower  of  money 
with  the  promise  of  re-payment — the  bank  clerk  who  embezzles  its 
money — the  merchant’s  clerk  who  receives  a  check  to  draw  or  deposit, 
and  procures  and  misapplies  the  money — the  gentleman  who  hires  a 
horse  to  go  thirty  miles  and  is  detected  in  going  fifty — and  hundreds 
of  others,  who  would  have  turned  with  loathing  from  the  thought  of 
larceny, —all  may,  by  construction,  if  the  Jury  are  so  instructed,  and 
think  proper  to  attach  to  any  of  them  intentions  which  they  never  had, 
be  convicted  of  the  degrading  crime  of  theft ,  the  idea  of  which  proba¬ 
bly  never  entered  their  minds.  All  may,  by  construction,  be  torn  from 
their  families  and  friends  with  a  broken  spirit  and  a  blasted  name,  for 
the  alleged  infringement  of  some  positive  law,  which  never  had  an 
existence  but  in  the  head  of  the  Judge  who  condemns  them,  and  who 
thinks  proper,  because  an  immoral  deed  was  committed,  to  give  it  a 
certain  cognomen  in  the  catalogue  of  crimes  where  it  never  before  had 
any  place.  Let  me  not  be  misunderstood — I  do  not  mean  to  say  that 
a  breach  of  moral  duty  is  to  escape  punishment  entirely,  because  the 
severity  of  a  high  crime  cannot  be  visited  upon  the  offender.  I  only 
mean  to  say,  that  its  proper  name  should  be  given  to  it,  and  the  legiti¬ 
mate  vengeance  attached  to  a  crime  oj  that  name,  inflicted. 

I  can  illustrate  this  position  very  familiarly.  I  remarked,  after  the 
verdict,  to  one  of  the  Jurors  in  this  very  case,  that  it  was  no  stealing  or 
larceny.  “  No” — replied  he  quickly,  “  but  it  was  a  great  deal  worse.3 - 
“  Granted,”  I  replied,  “  and  therefore  he  should  have  been  indicted 
and  punished  for  that  worse  thing.33  But  the  honest  Juror  thought  his 
conscience  clear,  if  under  the  impression  that  the  misdemeanor  of 
which  the  defendant  had  been  undoubtedly  guilty,  was  equal  to,  or 
greater  in  point  of  atrocity,  than  the  crime  charged  upon  him,  he  found 
him  guilty  of  that  very  crime!  even  although  he  was  aware  that  he 
thereby  subjected  him  to  the  consequences  of  one  crime  when  he  knew 
he  had  committed  another  and  a  different  one.  And  this  opinion  of  the 
Juror  was  founded  partly  upon  a  generous  and  just  indignation,  but 
more  upon  the  charge  of  the  Court,  that  if  a  felonious  intent  existed  at 
the  time,  although  the  property  was  parted  with  voluntarily,  it  was  a 
larceny — whereas  the  strongest  point  insisted  on  by  Mr.  Ingersoll  in  his 
masterly  argument  upon  the  Rule,  was,  that  whatever  felonious  intent 
previously  existed  with  Tyson,  if  Mrs.  Stewart  bonafde  parted  with 
the  check,  there  was  no  larceny,  because  the  property  had  thus  become 
vested  in  Tyson,  and  no  subsequent  conversion,  whatever  intention  had 
existed,  could  make  that  a  larceny  afterwards ,  which  was  not  so  by 
acquirement  previous  to  the  conversion.  Archbold,  121. 

Another  example,  which  may  serve  still  more  to  show  the  dangerous 
power  which  the  engine  of  construction  possesses,  came  under  my  no¬ 
tice.  A  gentleman  of  the  first  respectability  was  what  is  called  a  Note 
Clerk  in  a  Bank;  that  is,  he  received  all  notes  deposited  for  collection , 
registered  them,  and  kept  them  in  his  department  in  the  Bank,  till 
they  were  matured,  and  then  received  the  money  at  his  desk  as  the 
notes  were  severally  taken  up,  and  delivered  them  to  the  drawer  or  in- 
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dorser  as  the  case  might  be.  Wishing  to  engage  in  business,  and  hav¬ 
ing  no  other  means  of  raising  capital,  he  took  several  notes  of  the  best 
kind,  and  negociated  them  with  several  brokers  under  a  pledge  of  se¬ 
crecy  on  their  part,  and  the  hope  and  ostensible  intention  of  redemption 
on  his.  He  was  detected,  by  the  notes  of  a  great  house  being  dis¬ 
covered  in  the  market  for  sale.  Delicacy  to  the  party  and  the  inutility 
to  tjie  argument,  forbid  the  revival  of  a  name,  which,  as  regards  this 
transaction,  has  long  reposed  in  peace  in  the  gulf  of  oblivion.  Now 
this  man  took  these  notes  without  consent — he  applied  the  money  to 
his  own  use  for  a  time — and  he  meant  to  do  it.  He  knew  too,  that  the 
act  was  highly  immoral  and  dishonourable.  But  if  any  man  were  to 
tell  me  that  he  intended  a  larceny,  I  should  doubt  that  man’s  sincerity, 
and  next  his  judgment  and  legal  knowledge.  The  very  nature  of  the 
transaction  destroys  any  such  imputation;  and  yet  if  a  jury  thought 
proper  and  were  so  instructed,  they  might  impute  to  such  a  man  a  fe¬ 
lonious  intent,  and  send  him  to  a  prison  with  the  punishment,  the  at¬ 
tributes,  and  above  all,  the  ignominy  of  a  felon,  from  whose  person,  and 
whose  character,  his  soul  would  have  recoiled  as  from  a  pestilence.  In 
this  manner  may  crimes  be  misnamed,  and  the  vindicatory  law  mis¬ 
construed  and  arbitrarily  perverted  to  the  ruin  of  private  character  and 
the  destruction  of  human  liberty. 

The  advocates  of  constructive  crimes  would  tell  me  that  a  man’s  in¬ 
tentions  in  the  circumstances  I  have  last  related,  should  be  left  to  a 
court  and  a  jury  of  citizens.  I  deny  it — and  I  offer  what  I  conceive  to 
be  a  proper  substitute.  Such  an  act  should  be  the  subject  of  legisla¬ 
tion.  The  statute  should  describe  it  as  it  stands,  abstracted  from  the 
subtle  intentions  of  the  human  heart,  giving  it  a  due  share  of  severity 
in  its  punishment,  and  then  let  a  court  and  jury  decide  upon  the  facts, 
as  true  or  not,  under  the  statute ,  description,  and  definition. 

The  complaints  of  the  Parliament  of  Henry  4th  against  the  statutes 
of  Richard  2d,  which  construed  so  many  treasons  that  they  said  in  their 
recital,  that  <c  no  man  knew  how  he  ought  to  behave  himself,  to  do,  speak, 
or  say,  for  doubt  of  such  pains  of  treason,”  may  yet  be  raised  against  judi¬ 
cial  constructions  of  crimes,  and  especially  of  larceny.  It  is  only  ad¬ 
mitting  the  destruction  of  one  distinction  and  another  may  be  attacked. 
If  a  Judge  can  level  distinctions  between  acts ,  we  may  soon  see  the 
lines  running  into  each  other  that  divide  the  description  of  things.  If 
a  court  can  infer  to  a  jury  from  a  breach  of  trust,  or  a  cheat,  an  intent 
to  steal ,  the  time  may  not  be  far  distant,  when  under  an  indictment  for 
stealing  an  umbrella,  if  the  defendant  in  the  trial  should  be  found  to 
have  stolen  a  horse,  the  judge  may  instruct  the  jury  to  convict  of  the 
act  of  larceny,  the  thing  being  of  no  consequence. 

I  have  said  that  these  remarks  refer  to  judicial  construction.  To  le¬ 
gislation,  no  objection  can  of  course  be  raised,  for  that  is  its  duty.  So 
tar  am  I  therefore,  from  screening  an  offender,  where  no  rule  of  law  or 
established  precedent  applies,  I  think  it  greatly  to  be  regretted,  that  in 
the  celebrated  case  of  Walsh,  the  broker,  so  often  cited  here  from 
Russell,  there  was  no  statute  to  entrap  such  an  offender  in  the  meshes 
of  the  law.  This  man  had,  like  Tyson,  received  a  check,  for  <£22,200 
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sterling  to  purchase  stock,  instead  of  which  he  applied  the  money, 
after  drawing  it  as  directed,  in  buying  bills  on  America  and  gold,  in¬ 
tending  to  leave  the  country.  The  court  correctly  decided  that  there 
was  no  larceny  of  the  check,  that  having  been  given  to  him  and  used 
as  directed — nor  of  the  money,  because  that  was  never  in  the  prosecu¬ 
tor’s  possession  and  could  not  be  said  to  have  been  taken  from  him.  I 
at  first  thought  this  last  leason  unsound,  from  the  well  known  case  in 
Hale,  that  the  property  majr  be  laid  to  have  been  stolen  from  the  bailor 
or  bailee,  2  Hale,  181 — and  I  thought  the  Bank  might  be  called  the 
bailee  of  Wallace,  the  owner  of  the  money,  l  ut  here  I  was  arrested 
by  the  difficulty  of  identifying  his  money  and  singling  it  out  from  all 
the  other  deposits  in  the  Bank,  it  not  being  in  a  separate  enclosure, 
but  promiscuously  deposited  with  others,  merely  to  his  credit. 

In  order  therefore,  to  bring  this  act  under  the  punishment  of  larceny, 
a  statute  appears  as  necessary  as  in  making  the  taking  of  a  false  oath 
extra-judicially  an  act  of  perjury.  Such  a  statute,  declaring  that  the 
misapplication  of  money  in  such  a  manner  should  be  larceny,  I  should 
like  to  see  passed.  This  would  be  constructive,  but  it  would  be  Le¬ 
gislative,  and  not  Judicial,  construction.  I  have  no  objection  to  such 
acts  being  called  larcenies,  but  I  wish  them  called  so  by  the  Legisla¬ 
ture  and  not  by  a  Judge.  I  should  not  regret,  but  rejoice,  that  Walsh’s 
and  Tyson’s  cases  were  both  enacted  larcenies,  but  not  constructed  to 
be  so  by  a  court.  I  applaud  the  principle,  hut  object  to  the  founders 
of  it.  If  a  Legislature  declares  an  act  criminal,  let  it  be  so  considered; 
but  when  a  judge  sets  up  a  new  principle,  extended  wide  enough  to 
catch  a  man  and  punish  him  with  death,  where  by  the  laws  he  would 
deserve  only  a  prison,  and  to  stigmatize  his  memory  with  the  odium  of 
a  felon,  when  a  lesser  degree  of  guilt  is  attached  to  his  deviation  from 
moral  rectitude  by  all  the  world;  such  proceedings  I  say,  appear  extra¬ 
judicial  and  radically  unofficial. 

But  whatever  may  be  the  general  opinion  as  to  the  policy  and  utility 
of  constructive  offences  in  any  state  or  nation,  it  does  not  immediately 
relate,  as  I  have  said,  to  this  decision,  as  regards  its  legal  solidity — of 
that,  as  was  observed  above,  the  public  must  judge,  when  they  have 
read  the  case.  To  enable  them  to  do  this  impartially,  I  have  given  the 
Indictment,  an  abstract  of  the  facts,  the  positions  of  the  prosecution 
and  defence,  and  the  full  and  learned  opinions  of  the  Recorder  and  Al¬ 
derman  Binns.  As  these  two  gentlemen  differed  in  opinion;  as  Judge 
Reed  standsal  one,  and  Judge  Binns  supports,  most  ably,  the  opinion  cf 
his  associates  in  sustaining  the  verdict,  the  professional  man  will  find 
the  subject  interesting. 

Far  be  from  me  the  invidious  province  of  deciding  on  the  merits  of 
the  question  as  advocated  and  opposed  by  these  two  able  opinions. 
While  Judge  Reed  relies,  strongly  on  Walsh’s  case,  and  exposes,  in  a 
clear  and  comprehensive  review  of  the  general  codes  of  laws  in  Europe, 
the  impolicy  of  the  doctrine  itself  in  any  shape;  Judge  Binns,  on  the 
other  hand,  has  defended  in  a  philosophic  manner,  which  applies  direct¬ 
ly  to  the  question,  the  right  of  jurors  to  make  construction,  and  to 
judge  of  the  intentions  of  their  fellow-citizens — relying,  in  an  eloquent 
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appeal  upon  the  general  license  allowed  to  juries  in  such  cases,  upon 
several  English  decisions  on  his  side,  and  an  American  decision,  and 
a  perfect  reliance  in  the  integrity  and  sound  judgment  of  twelve  im¬ 
partial  men.  The  reader  must  decide  between  them. 

The  melancholy  fate  of  Tyson,  snatched  from  the  busy  world  and 
the  society  of  virtuous  men;  torn  from  his  family  and  his  hearth  by 
one  rash  and  flagitious  act,  may  serve,  whatever  be  its  legal  justice,  as 
a  beacon-light  to  others.  It  is  a  hand  writing  on  the  palace  walls  of 
justice,  forever  crying  to  every  man  in  his  circle,  that  however  elevated 
his  sphere,  however  gilded  with  wealth,  however  the  subtilties  of  law 
may  sometimes  interfere,  the  majesty  of  moral  law  is  not  to  be  ap¬ 
proached  with  impunity. 

Let  the  decision  be  regarded  as  it  may  with  regard  to  technicalities 
of  law,  it  cannot  be  denied  that  upon  the  community  its  effects  will  be 
most  salutary.  The  breach  of  moral  obligation,  whatever  name, 
whether  of  larceny,  or  of  cheat,  the  law  may  give  it,  was  in  this  in¬ 
stance,  base,  unmanly,  and  ungenerous  in  every  extreme.  Falsehood 
after  falsehood  was  resorted  to,  and  every  insulting  equivocation  and 
contemptible  artifice  employed  to  deceive,  defraud,  and  distress  a  lady 
and  a  widow.  The  springs  of  deception  in  him  appeared  almost  in¬ 
exhaustible,  and  he  adhered  to  his  fraudulent  design  with  a  pertinacity 
in  villany  and  a  heartlessnesss  of  execution,  which  sets  all  moral  censure 
at  defiance.  Let  his  crime  be  what  it  may,  a  flagrant  and  profligate 
fraud  upon  a  respectable  lady,  with  repeated  insults  to  her  feelings  by 
repeated  evasions  and  falsehoods  to  her  whenever  justice  was  implored 
from  him,  stands  in  undoubted  truth  before  the  world;  and  whether  the 
decision  be  solid  or  not,  the  punishment  has  been  most  richly  deserved 
for  the  act,  call  it  what  you  will. 

The  eagle  eye  of  justice  has  glanced  upon  a  guilty  being,  and  while 
human  reason  has  doubted,  compassion  has  fled  with  sealed  lips  from 
the  glory  of  its  ray. 


INDICTMENT. 

MAYOR’S  COURT  FOR  THE  CITY  OF  PHILADELPHIA. 

March  Session,  1825. 

City  of  Philadelphia,  ss. 

The  Grand  Inquest  of  the  Commonwealth  of  Pennsylvania  inquir¬ 
ing  for  the  City  of  Philadelphia,  upon  their  oaths  and  affirmations  re¬ 
spectively  do  present — that  George  Tyson,  late  of  the  said  city,  yeoman, 
on  the  first  day  of  March,  A.  D.  1825,  at  the  city  aforesaid,  and  within 
the  jurisdiction  of  this  Court,  with  force  and  arms,  &c. — one  inland 
bill  of  exchange,  commonly  called  a  Bank  Check,  for  the  payment  of 
ten  hundred  and  twenty-two  dollars  and  fifty-five  cents,  and  the  said 
sum  of  ten  hundred  and  twenty-two  dollars  and  fifty-five  cents,  payable 

on  and  by  the  said  inland  bill  of  exchange,  then  and  there  due  and  un» 

o 
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paid,  drawn  by  Mary  Stewart,  on  the  Bank  of  Pennsylvania,  and  pay¬ 
able  to  G.  Tyson  or  bearer,  and  of  the  value  of  ten  hundred  and  twenty- 
two  dollars  and  fifty  five  cents  of  the  goods  and  chattels  and  property 
of  Mary  Stewart  then  and  there  being  found,  then  and  there  felonious¬ 
ly  did  steal,  take  and  carry  away,  contrary  to  the  form  of  the  Act  of 
Assembly  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  commonwealth  of  Pennsylvania. 

The  second  Count  was  as  usual,  for  receiving  the  property,  know¬ 
ing  it  to  have  been  stolen. 

For  the  Attorney  General, 

C.  S.  COXE. 


FACTS. 

On  the  trial,  Mary  Stewart  testified,  that  the  prisoner  was  a  broker, 
and  had  formerly  bought  stock  for  her.  That  he  called  at  her  house, 
and  in  the  course  of  conversation  she  mentioned  that  she  had  about  a 
thousand  dollars,  which  she  should  like  to  invest  if  she  could  do  it  ad¬ 
vantageously.  Tyson  advised  her  to  purchase  bank  stock,  but  she  ob 
jected  to  it,  as  the  late  difficulties  in  the  Bank  of  the  Northern  Liber¬ 
ties  had  made  her  timid.  After  some  further  conversation,  the  prisoner 
left  her,  and  returned  in  about  an  hour,  saying,  that  there  was  a  gen 
tleman  at  the  Coffee  House,  who  had  twenty  shares  of  Commercial 
Bank  Stock,  which  he  was  willing  to  part  with,  and  advising  her  by 
all  means  to  purchase  them.  Upon  being  asked  to  sit  down,  he  said 
he  could  not  stay,  as  the  gentleman  was  waiting  to  receive  an  answer. 
After  some  hesitation,  she  handed  him  her  check-book  and  he  filled  up 
a  check  for  1022  dollars  55  cents,  the  price  of  the  stock,  and  his  own 
commission,  payable  to  himself  or  bearer.  This  she  signed  and  deli¬ 
vered  to  him  to  take  to  the  gentleman  at  the  Coffee  House,  and,  as  she 
said,  with  no  other  impression.  Upon  receiving  the  check,  Tyson 
gave  her  a  bill  of  stock  purchased  by  him  for  her,  and  left  her,  saying 
he  would  come  the  next  day  with  the  certificate.  Two  or  three  days 
having  passed  without  his  appearing,  Mrs.  Stewart  called  upon  him  to 
ascertain  the  cause  of  his  delay.  He  evaded  her  inquiries,  telling  her 
that  all  was  right  and  he  would  call  soon.  The  next  time  she  saw 
him,  he  said  he  had  purchased  the  stock,  but  by  mistake,  the  certificate 
had  been  made  out  in  the  name  of  Margaret,  instead  of  Mary,  Stewart, 
and  he  would  bring  it  to  her  as  soon  as  the  mistake  was  rectified.  It 
was  afterwards  ascertained  that  no  such  transfer  had  been  made;  and 
she  then  found  that  Tyson  had  drawn  the  check,  deposited  the  money 
in  his  own  name  at  the  Bank  of  Pennsylvania,  and  afterwards  drawn 
out  the  greater  part  of  it,  at  various  times,  for  his  own  use.  No  at¬ 
tempt  was  made  to  prove  that  there  really  was  any  one  waiting  at  the 
Coffee  house,  as  Tyson  had  alleged,  although  the  Alderman  who  com¬ 
mitted  him,  had  informed  him  of  the  importance  of  proving  that  fact. 
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POSITION  OF  THE  PROSECUTION. 

Although  there  was  no  actual  taking,  there  was  a  constructive  felony 
of  the  check,  the  only  charge  in  the  indictment,  as  Mrs.  Stewart’s  evi¬ 
dence  was  positive,  that  she  intended  the  check  to  he  delivered  to  the 
person  at  the  Coffee  House;  and  therefore  Tyson,  by  diverting  it  from 
its  proper  course  and  appropriating  it  to  his  own  use,  in  pursuance  of 
an  original  intention  to  do  so,  was  guilty  of  larceny,  which  does  not  re¬ 
quire  an  actual  taking  without  the  consent  of  the  owner;  but  may  be 
committed,  whatever  personal  chattels  are  obtained  under  false  pre¬ 
tences,  animo  furandi ,  with  a  previous  felonious  intention,  which  they 
insisted  was  clearly  the  case  here. 

After  the  argument,  the  Recorder  charged  the  jury,  that  the  ancient 
strictness  of  the  common  law*  which  required  an  actual  taking  without 
the  consent  of  the  owner,  to  constitute  the  crime  of  larceny,  had  been 
considerably  relaxed,  and  was  now  construed  to  mean  against  his  legal 
consent ,  or  against  his  known  intention.  A  person  migi  t  be  guilty  of 
larceny  by  obtaining  a  chattel  from  the  owner  for  a  special  purpose,  or 
under  a  false  pretence,  and  applying  it  to  his  own  use,  provided  his  in¬ 
tention  at  the  time  of  obtaining  it  was  felonious. 

If,  therefore,  the  jury  were  of  opinion,  that  Tyson’s  intention  in  ob¬ 
taining  the  possession  of  the  check,  was  at  the  time  of  so  doing,  fe¬ 
lonious,  and  the  story  of  the  person  waiting  at  the  Coffee  House,  a 
mere  fabrication,  they  might  find  the  defendant  guilty  of  larceny;  but 
at  the  same  time  intimating  the  propriety  of  their  finding  a  special  ver¬ 
dict,  as  the  principle  contended  for  was  an  important  one,  and  doubts 
were  entertained  as  to  the  law,  that  the  case  might  be  more  deliberate¬ 
ly  considered,  and  if  the  judgment  of  this  Court  should  be  against  the 
defendant  it  might  be  reviewed  in  the  Supreme  Court.  The  Court  not 
concurring  in  this  recommendation,  the  Jury  found  a  verdict  of  guilty. 

A  motion  was  then  made  for  a  new  trial  and  arrest  of  judgment,  on 
reasons  filed,  the  most  important  of  which  was,  that  the  facts  as  proved, 
did  not  amount  to  larceny.  The  case  was  argued  by  the  same  counsel; 
the  court  kept  the  case  under  advisement  until  the  June  term,  when 
the  defendant  being  brought  up  to  receive  sentence,  the  Recorder  and 
Alderman  Binns  delivered  their  opinions  at  length,  as  reported  below; 
the  Recorder,  as  will  be  seen,  having  upon  mature  deliberation,  come 
to  the  determination  that  his  charge  to  the  Jury  had  been  erroneous, 
and  giving  his  consent  to  a  new  trial;  and  Judge  Binns  supporting  the 
verdict,  the  Mayor  and  Alderman  Duane  concurring. 


POSITIONS  OF  THE  DEFENCE. 

The  following  are  positions  of  the  defence  and  assumed  in  the  argu¬ 
ment  upon  the  Rule — and  in  giving  them  to  the  reader,  I  feel  bound  to 
extract  Mr.  Ingersoll’s  statement  of  the  question ,  so  that  both  parties 
may  have  a  fair  discussion  in  the  mind  of  the  reader. 
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The  full  and  eloquent  argument  from  which  I  have  culled  the  ex¬ 
tract,  was  handed  me  by  Mr.  Ingersoll,  at  my  request,  for  publication, 
but  the  other  matter  occupying  so  much  space,  there  was  not  room  for  Its 
insertion. 

“  Much  time  has  been  occupied  in  detailing  the  evidence  which  was 
given  at  the  trial;  and  in  introduciag  little  circumstances  collateral  at 
least,  if  not  foreign  to  the  main  subject  of  inquiry.  But  the  principle 
involved  is  too  important  to  justify  any  interference  with  it,  and  is  so 
little  affected  by  the  supposed  intention  of  the  prisoner,  that  a  decision 
must  be  pronounced  at  last  upon  the  broad  question,  unembarassed  by 
particular  conversations  or  designs;  by  broken  promises  on  the  one 
side,  or  disappointed  expectations  on  the  other.  Perplex  and  involve  it 
as  you  will,  it  must  be  decided,  whether  a  broker  receiving  a  check,  volun¬ 
tarily  put  into  his  hands,  to  purchase  stock  and  pay  his  commissions,  and 
misapplying  the  proceeds  to  his  own  purposes,  can  be  convicted  of  larceny 
of  the  check.  My  position  is,  that  a  transaction  thus  described — what¬ 
ever  other  features  it  may  possess — however  it  may  have  been  disguised 
by  artifice  or  deception  in  the  performance,  or  disfigured  by  falsehood 
after  its  consummation — is  no  felony.  This  presents  the  question  in 
its  most  favourable  aspect  for  the  prosecution,  for  it  yields  all  that  the 
facts  of  the  case  can  furnish,  or  the  fancy  of  counsel  can  suggest,  re¬ 
serving  only  the  particulars  which  cannot  be  doubted  or  denied,  that 
the  trust  was  voluntary,  and  the  deception  such  as  circumspection  and 
care  could  have  guarded  against.” 

For  a  new  Trial — 

1st.  There  was  no  larceny  of  the  check,  because  it  was  voluntarily 
delivered,  and  a  felonious  taking  is  necessary. 

2d.  The  check  was  used  as  intended,  i.  e.  carried  to  the  Bank  and 
converted  into  money  by  Tyson.  For  although  she  says  she  gave  it  to 
him  to  carry  to  the  man  at  the  Coffee  House,  “  and  under  no  other 
impression,”  yet  she  does  not  say  that  she  told  him  (Tyson)  so. 

3d.  The  usual  practice  in  business,  and  the  circumstance  of  the 
check  being  payable  to  Tyson,  with  his  commission  on  it,  clearly  shows 
that  he  was  to  get  the  money,  pay  for  the  Stock,  and  retain  his  commis¬ 
sion;  say  $1000  for  the  Stock  at  first  cost — $20  to  advance  the  man  at 
the  Coffee  House — and  $2  55  cents  for  himself.  Now,  if  any,  the 
smallest  part  were  intended  for  Tyson,  it  was  no  Larceny. 

4th.  As  there  was  no  larceny  of  the  check,  because  correctly  used,  so 
there  was  not  of  the  money,  because  that  had  never  been  in  Mrs. 
Stewart’s  possession,  and  therefore  could  not  be  taken  from  her. 

The  very  act  of  Tyson,  in  carrying  the  check  to  the  Bank,  was 
in  reality,  instead  of  stealing,  restoring  the  check  to  her  which  she  had 
given  him,  because  the  moment  the  Bank  received  and  cancelled  it,  it 
was  at  her  command;  and  yet,  this  is  the  very  thing  he  is  charged  with 
stealing,  for  the  prosecution  only  contended  for  a  larceny  of  the  check, 
and  not  of  the  money. 

The  above  are  the  reasons  for  a  new  trial;  and  whatever  may  be 
their  soundness,  or  sophistry,  it  appears  to  me  that  the  positions  in 
arrest  of  judgment,  as  furnished  me  by  Mr.  Ingersoll,  are  perfectly  im- 
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pregnable.  It  is  neceseary  to  observe,  that  the  prosecution  at  no  time 
contended  for  a  larceny  of  the  money,  but  only  of  the  check.  Mr.  ln- 
gersoll,  in  his  original  defence,  having  thought  that  the  first  Count,  from 
its  phraseology,  included  a  larceny  of  both  check  and  money ;  the  pro¬ 
secution  disclaimed  the  latter  charge,  and  asserted  that  the  words, 
“  and  the  said  sum,”  &c.  were  merely  explanatory  to  the  existence  of 
property.  To  the  ambiguity  therefore  of  the  count,  Mr.  Ingersoll  ob¬ 
jects  in  the  following  cogent  reasons. 

Reasons  on  the  motion  in  arrest  of  judgment. 

1.  The  second  count  is  clearly  defective.  It  charges  the  defendant 
with  having  received  a  chose  in  action,  knowing  it  to  have  been  stolen. 
No  statute  exists  to  justify  this  allegation.  The  common  law  disability 
to  punish  larceny  of  Bills  of  exchange,  &c.  is  cured.  But,  improperly 
to  receive  these  instruments  is  a  distinct  act,  and  is  unaffected  by  any 
legislative  proceeding  or  provision.  To  this  extent  therefore  at  least, 
the  indictment  must  fail.  Still,  as  judgment  may  be  pronounced,  not¬ 
withstanding  the  deficiencies  of  a  single  count,  if  its  fellow  has  strength 
to  support  it,  the  first  count  will  be  examined  with  a  view  to  expose  its 
errors  also. 

2.  No  objection  is  taken  to  the  character  or  description  of  the  instru- 
ment.  Let  it  be  considered  that  a  check,  as  an  inland  bill  of  exchange, 
may  be  the  subject  of  larceny.  If  the  indictment  had  rested  there,  it 
would  have  been  free  from  liability  to  the  present  suggestion.  But 
there  is  a  want  of  precision  and  certainty  in  the  allegation  of  what  was 
stolen,  which  the  established  rules  for  framing  indictments  do  not  sanc¬ 
tion:  and  this  uncertainty,  it  is  believed  is  fatal  to  it.  The  words  are 
these:  “  One  inland  Bill  of  Exchange  commonly  called  a  Bank  Check 
for  the  payment  of  ten  hundred  and  twenty-two  dollars  and  fifty-five 
cents,  and  the  said  sum  of  ten  hundred  aud  twenty-two  dollars  and  ffty~ 
Jive  cents ,  payable  on  and  by  the  said  inland  Bill  of  Exchange ,  then  and 
there  due  and  unpaid.”  The  alleged  ambiguity  consists  in  this,  that 
it  does  not  appear  whether  the  prisoner  is  charged  with  stealing  the 
check  alone,  or  the  check,  and  also  the  money  for  which  it  was  drawn, 
and  wh’ch  was  received  from  the  Bank.  The  counsel  for  the  prosecu¬ 
tion  allege  that  the  reference  to  the  money  is  merely  explanatory;  that 
it  is  introduced  to  show  that  the  check  was  unpaid  and  therefore  of 
value,  and  cannot  without  a  forced  interpretation  be  extended  to  imply 
a  charge  of  stealing  any  thing  but  the  check  itself.  The  prisoner  on 
the  contrary  contends,  that  although  as  now  explained,  the  meaning 
may  possibly  be  as  alleged,  yet  the  more  natural  and  obvious  inter¬ 
pretation  is  the  other  way — that  the  prisoner  himself  supposed,  and  any 
other  person  would  infer,  that  he  was  to  answer  for  both  accusations— 
and  that  at  all  events  it  is  uncertain,  whether  he  is  not  charged  with 
taking  the  money  as  received  from  the  Bank,  as  well  as  the  check  as 
received  from  the  Prosecutrix.  These  are  the  different  views  present¬ 
ed  in  argument.  It  is  not  necessary  that  the  words  should  inevitably 
require  the  construction  we  suggested.  A  doubt  is  enough  to  resolve 
the  difficulty:  for  the  law  requires  a  freedom  from  doubt,  which  is  itself 
an  error,  and  therefore  inadmissible. 
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1.  If  it  had  been  really  the  design  to  charge  stealing  the  money,  the 
terms  employed  are  sufficiently  well  adapted  to  the  purpose.  Such  a 
charge  would  have  been  perfectly  consistent,  and  if  substantially  true, 
wTould  have  been  formally  accurate.  Several  things  may  be  alleged  in 
the  same  count  to  have  been  stolen,  and  conviction  will  ensue  if  any 
of  them  be  covered  by  proof.  Ambiguity  consists  in  the  use  of  phrases 
susceptible  of  different  interpretations — and  if  the  words  here  employed 
bear  the  one  interpretation,  they  are  not  the  less  ambiguous  for  being 
also  liable  to  the  other. 

2.  If  the  questionable  words  were  designed  as  merely  explanatory, 
they  should  regularly  have  been  introduced  in  the  shape  of  a  paren¬ 
thesis:  and  then  a  fair  grammatical  construction  would  have  found  the 
sense  complete  without  them  But  they  are  as  prominently  and  con¬ 
spicuously  inserted  as  those  which  compose  the  preceding  clause,  and 
are  not  liable  either  by  position  or  otherwise  to  be  made  subsidiary  to 
it.  Besides,  there  is  a  parenthetical  phrase  immediately  after  them, 
viz:  “  then  and  there  due  and  unpaid,”  and  the  double  or  involved 
parenthesis  would  be  absolutely  ungrammatical. 

3.  The  words  are  introduced,  not  as  they  should  have  been  if  merely 
explanatory  in  direct  reference  and  consequence  to  their  predecessors, 
but  with  the  copulative  conjunction  and:  which  gives  them  the  charac¬ 
ter  of  a  distinct  and  independent  member  of  the  sentence. 

4.  Otherwise  instead  of  using  the  particle  and — at  the  beginning  of 
the  spurious  phrase,  the  word  being ,  should  have  been  inserted  at  the 
end  of  it.  The  clause  would  then  have  stood  cc  the  said  sum  of  $1022  55 
cents,  payable  in  and  by  the  said  inland  Bill  of  Exchange,  being  then 
and  there  due  and  unpaid.” 

5.  Omit  the  words,  “  then  and  there  due  and  unpaid,”  and  our  con¬ 
struction  is  not  only  preferable,  but  inevitable.  The  introduction  of 
it  then  may  create  doubts — and  perhaps  justify  the  desired  inference: 
but  does  not  render  that  inference  inevitable.  Introduce  them  then, 
and  they  perform  the  very  office  which  is  mortal  to  the  indictment — they 
render  it  ambiguous. 

6.  The  allegation  of  larceny,  “  did  steal,  take  and  carry  away,”  ap¬ 
plies  just  as  well  to  both ,  as  to  one  of  the  objects  enumerated;  or  if  to 
one  only,  to  the  latter  (the  money)  rather  than  the  former  (the  check.) 
Fiat  relatio  proximo  antecadenti. 

A  construction,  by  no  means  overstrained,  is  compatible  with  these 
positions.  Extreme  verbal  precision,  may  even  in  the  case  of  mercy, 
sometimes  be  pernicious.  Modern  practice  has  therefore  prescribed 
rules  which  are  conformable  to  reason.  On  the  one  hand  it  is  not 
desired  that  the  faults  of  an  indictment  should  be  scanned  with  a  mi¬ 
croscopic  eye,  to  the  peril  of  justice  and  the  impunity  of  crime.  But 
on  the  other,  it  is  demanded  as  a  right,  that  the  accused  should  know 
what  he  is  to  answer  for,  and  not  be  surprized  both  by  an  accusation  of 
what  he  never  knew  to  be  criminal,  and  by  particulars  to  which  he  is  a 
stranger  until  the  time  of  trial.  Uncertainties  which  lead  to  these  re¬ 
sults,  he  objects  to  for  himself,  and  deprecates,  for  the  sake  of  the 
whole  community. 
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Mayor’s  Court,  Philadelphia,  July  2,  1825. 
Present — the  Mayor,  the  Recorder,  and  Aldermen  Duane  and 
Binns. 


THE  RECORDER 

Delivered  the  following  Opinion  on  the  motion  for  a  New  Trial. 

The  term  Larceny  is  somewhat  variously  though  substantially  de¬ 
fined  “to  be  the  wrongful  taking  and  carrying  away  the  personal  goods 
“  of  another,  without  the  consent  and  against  the  will  of  the  owner, 
“  with  a  felonious  intention  to  convert  them  to  the  taker’s  use  and 
“  make  them  his  own.”  2  East,  ch.  16,  p.  553.  3  Chitty  917. 

To  constitute  the  offence  there  must  be  a  taking  from  the  possession 
and  a  carrying  away  of  the  property  invito  domino  against  the  will  of 
the  owner.  It  may  therefore  be  laid  down  as  a  general  rule,  that 
whenever  it  appears  that  the  owner’s  consent  to  part  with  the  prop ert 
is  given,  the  offence  however  fraudulent  in  its  inception,  progress  or  ter¬ 
mination,  is  not  larceny.  Under  the  definition  above  given,  it  was  ori¬ 
ginally  supposed  that  an  actual  taking  against  the  will  of  the  owner  in 
point  of  fact,  a  taking  by  force,  or  in  secret,  was,  in  all  cases,  absolutely 
necessary,  but  as  the  ingenuity  of  modern  times  contrived  means  to 
obtain  property  wrongfully  with  the  owner’s  consent,  to  include  frauds 
of  this  kind  within  the  words  of  the  definition,  it  became  necessary  to 
give  a  more  liberal  construction  to  the  terms,  “  without  the  owner’s  con¬ 
sent,”  which,  by  a  course  of  judicial  decision  in  England  commenced  in 
the  year  1779,  have  been  considered  to  mean,  without  a  consent  of  the 
owner  to  part  with  his  property  for  the  purpose  to  which  it  is  subsequent¬ 
ly  and  faudulently  applied.  VVe  must  take  the  terms  to  mean  without 
the  owner’s  consent  in  point  ofilaw.  It  must  not  be  such  a  consent  as 
he  is  induced  by  fraud,  artifice,  and  misrepresentation  to  give;  for  if  so, 
and  the  possession  only  is  delivered,  (the  right  cf  property  being  sup¬ 
posed  to  remain,)  as  the  legal  consent  to  part  with  it  is  wanting,  none 
whatever  is  understood  to  be  given,  and  in  this  particular  the  dictates 
of  morality  and  the  requisitions  of  the  law  are  supposed  to  unite  to  make 
the  offence  larceny,  not  only  in  its  legal  but  literal  sense.  It  has  there¬ 
fore  been  so  often  decided,  both  in  England  and  in  this  country,  wrhere 
the  principles  of  the  English  cases  have  been  adopted,  as  to  become 
settled  law,  that,  although  there  may  have  been  not  only  an  apparent, 
but  a  real  consent  of  the  owner  to  part  with,  the  possession  of  his  pro¬ 
perty,  nay  he  may  have  voluntarily  delivered  it  to  the  accused;  if  there 
was  on  his  part  an  original  preconcerted  design,  fraudulently  to  obtain 
the  possession,  the  legal  right  of  property  is  not  changed.  The  law 
therefore,  in  some  instances  of  frauds  of  this  kind  refers  to,  and  in  fact 
punishes  the  intention  and  the  means  by  which  the  possession  was  ob¬ 
tained,  more  perhaps  than  the  fact  of  taking;  for  in  point  of  morality, 
the  offence  of  obtaining  property  by  artful  and  fraudulent  means,  deli¬ 
berately  devised  and  artfully  executed,  requires  more  address  and  man¬ 
agement,  more  skill  in  villany,  and  generally  spe  iking,  indicates  a 
greater  depravity  of  heart,  and  is  often  productive  of  more  extensive 
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mischief  than  many  a  taking  which  comes  within  the  literal  and  moral 
meaning  of  the  the  terms,  “  without  the  owner’s  consent.” 

The  principle,  established  by  a  long  course  of  judicial  decisions  in 
England,  subsequently  to  the  year  1772,  and  recognized  in  this  coun¬ 
try,  is,  that  when  one,  in  pursuance  of  an  original  fraudulent  intention, 
and  by  the  declaration  of  a  falsehood  unaccompanied  by  other  means,  as 
the  use  of  false  tokens,  obtains  the  possession  only  of  the  personal  pro¬ 
perty  of  another,  the  right  of  property  (supposing  the  transaction  a  fair 
one)  to  remain,  the  offence  amounts  to  felony,  although  the  delivery 
may  have  been  voluntary,  the  law  construes  it  to  be  against  the  will  of 
owner,  hence  the  term  constructive  larceny,  or  to  speak  perhaps  more 
correctly,  a  constructive  taking  against  the  will,  the  taking  being  with¬ 
out  the  consent  of  the  owner  to  part  with  his  property  for  any  other 
than  a  special  purpose,  the  law  considers  the  taking  for  any  other  as 
against  bis  will,  and  therefore  a  taking  which  amounts  to  a  legal  tres¬ 
pass.  If  the  'property  in  the  effects  be  voluntarily  given,  whatever  false 
pretences  have  been  used  to  obtain  it,  no  felony  can  have  been  commit¬ 
ted.  In  all  cases  when  a  voluntary  delivery  on  the  one  side,  and  a  pre¬ 
concerted  original  fraudulent  intention  exists  on  the  other,  the  only 
question  is,  whether  the  property ,  as  well  as  the  possession,  is  parted 
with,  in  which  case,  and  a  confidence  is  reposed  that  it  will  be  honestly 
applied  no  subsequent  fraud  can  make  a  common  felony*  Here  it 
may  be  proper  to  notice  what  appears  to  be  an  inconsistency  in  the 
law  on  this  subject:  whenever  a  fraud  is  committed  by  which  either 
the  property  or  the  possession  of  a  chattel  is  obtained  by  means  of  false 
pretences,  as  by  the  use  of  a  forged  letter,  order,  $*c.  against  which 
'  ordinary  prudence  is  presumed  to  afford  no  adequate  protection,  it  can- 

*  A  party  was  persuaded  by  his  stock-broker  to  sell  his  stock  and  invest 
the  proceeds  in  Exchequer  bills.  The  stock  was  sold,  and  the  proceeds  de¬ 
posited  by  the  broker,  in  the  hands  of  the  prosecutor’s  banker,  on  whom,  to 
purchase  the  Exchequer  bills  a  check  was  given  for  £20,000  sterling,  which 
the  broker  presented  and  received  the  money  and  invested  a  part  as  direct¬ 
ed,  but  absconded  with  the  residue  under  circumstances  clearly  convincing 
indeed  the  owners,  in  a  letter  given  in  evidence,  of  an  original  fraudulent 
design.  This  was  adjudged  to  be  no  felony,  because  the  prosecutor  parted 
with  the  property  and  the  possession  of  the  money  under  the  confidence 
that  it  would  be  honestly  applied.  2  Leach,  1054,  4  Taunt,  258.  Benjamin 
Walsh,  the  defendant,  was  a  member  of  Parliament.  He  was  convicted  be¬ 
fore  Lord  Chancellor,  Baron  McDonald,  of  stealing  from  Sir  Thomas  Plumer, 
an  order  for  the  payment  of.£22,200  sterling,  and  also,  sterling  notes  to  that 
amount.  The  fact  of  his  having  formed  the  design  to  convert  the  money  to 
his  own  use,  and  having  actually  done  so  as  to  the  greater  part  of  it  was 
proved  beyond  contradiction.  Doubts  occurred  to  Mr.  Justice  Le  Blanc  and 
the  Chancellor  Bacon  who.  tried  the  cause,  the  case  was  reserved  for  the 
opinion  of  the  12  Judges,  whether  the  facts  proved  amounted  to  larceny.  The 
day  after  the  argument  the  case  was  considered  by  ten  Judges,  two  being  con¬ 
fined  by  illness,  who  were  of  opinion,  that  the  facts  proved  did  not  amount 
to  felony.  In  consequence  of  which  he  was  recommended  by  the  Judges 
who  tried  him  for  a  pardon,  which  he  obtained,  and  was  subsequently  ex¬ 
pelled  the  House  of  Commons.  This  decision  occasioned  the  act  of  52  Geo, 
III.  c.  63,  which  provides  a  punishment  for  the  frauds  of  brokers,  making  the 
offence  of  Walsh  a  misdemeanor,  punishable  by  14  years  tranportation. 
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not  be  punished  as  a  felony,  but  as  a  cheat  only  at  common  law,  or  by 
statute.  Where  a  falsehood  is  used  to  ohtain  the  possession  of  a 
chattel  for  a  time,  to  be  returned  to  the  owner,  and  it  is  subsequently 
fraudulently  appropriated,  by  the  accused,  in  pursuance  of  an  original 
design  to  do  so,  the  offence  is  not  fraud  but  felony.  When  no  false 
token  is  used,  and  the  fraud,  is  practised,  by  a  falsehood  only 
under  the  pretence  of  a  purchase ,  by  which  the  right  of  property  is 
intended,  if  tne  transaction  were  an  honest  one,  to  be  transferred,  there 
can  be  no  criminal  prosecution,  because  it  is  required  of  every  indivi¬ 
dual,  and  he  is  presumed,  to  exercise,  more  caution  and  prudence  when 
he  believes  he  parts  with  the  absolute  property,  than  when  he  surren¬ 
ders  a  temporary  possession.  If  he  does  not  do  so,  the  law  will  not 
especially  by  its  penal  enactments,  protect  him  in  the  careless  per¬ 
formance  of  duties  to  himself.  It  is  not  the  policy  of  the  law  to 
do  for  an  individual  what  he  ought  to  do  for  himself.  When  the  offence 
is  committed  by  means  of  falsehood  only,  by  which  the  right  of  posses¬ 
sion  is  obtained,  it  is  felony,  and  if  by  the  same  means  the  right  of 
property  is  surrendered,  it  is  no  indictable  offence  whatever. 

It  is  not  easy  to  see  the  reason  of  these  distinctions,  they  are  not 
founded  in  reason,  and  )et  such  notoriously  is  the  law.  Why  it  should 
be  felony  when  a  falsehood  only  is  used,  and  a  fraud  when  other  means, 
better  calculated  to  deceive,  are  employed,  and  why  no  criminal  indict¬ 
able  offence  at  all,  when  the  right  of  property  is  fraudulently  acquired, 
whatever  may  have  been  the  means  used  to  do  so,  it  is  difficult  to  say. 
To  admit  a  prosecution  for  felony,  without  evidence  of  an  actual  tak¬ 
ing,  is  to  do  so  on  one  requisite  only  of  the  crime.  It  seems  to  destroy 
the  legal  barrier  between  the  two  species  of  crime,  although  in  a  moral 
point  of  view  they  may  be  the  same.  It  is  to  permit  them  to  run  so 
much  into  each  other,  that  it  becomes  difficult  to  distinguish  them,  to 
mark  the  precise  point  where  the  one  ends  and  other  begins.  By  ad¬ 
hering  to  the  fraudulent  intention,  whether  at,  before  the  time,  or  sut> 
sequent  to  the  taking,  and  making  that  alone  the  criterion  of  crime,  wre 
may  preserve  the  boundary  between  guilt  and  innocence,  contract  and 
crime,  but  the  legal  destinction  between  fraud  and  felony  will  be  lost 
sight  of.  For  although  in  morals  there  is  no  distinction  between  a 
concealed  artifice,  by  which  a  man  is  induced  to  part  with  his  property, 
or  the  open  violence,  or  secret  means,  by  which  he  is  deprived  of  it, 
when  we  come  to  the  consideration  of  the  legal  crime,  the  necessity  of 
keeping  offences  distinct,  and  the  dangerous  length  to  which  the  doc¬ 
trine  of  constructive  offences  may  be  carried,  it  is  a  matter  of  the  ut¬ 
most  importance  that  other  considerations  should  be  taken  into  view. 
Although  I  am  not  prepared  to  apply  the  observations  of  Judge  Wil¬ 
son  on  the  subject  of  constructive  treasons  to  constructive  larcenies, 
“  that  they  may  be  the  engines  of  despotic  and  judicial  tyranny,”  I 
would  say  with  the  author  of  the  commentaries,  vol.  4,  p.  85;  when 
speaking  on  the  same  subject,  but  applying  his  observations  to  larceny, 
“  that  judges  should  be  careful  not  run  into  constructive  offences 
“  though  in  cases  that  seem  to  have  a  parity  of  reason,  and  not  over 
r  hasty  in  letting  in  offences  by  construction  or  interpretation,  especially 
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t£  in  new  cases  that  have  not  been  resolved  and  settled.”  It  is  a  sound 
maxim  in  criminal  jurisprudence,  that  “  there  should  be  no  offence  where 
u  there  is  no  breach  of  positive  law,  and  that  the  judge  should  acquit 
u  whenever  the  law  is  silent.”  The  doctrine  of  constructive  larceny  is 
comparatively  of  modern  date.  It  was  unknown  in  the  time  of  Lord 
Chief  J.  Hale,  whose  Pleas  of  the  Crown  were  published,  after  his 
death,  in  the  year  1675,  and  is  founded  almost  exclusively  on  decisions 
in  England  since  the  4th  of  July,  1776,  which,  as  they  are  not  authori¬ 
ty  in  this  State,  cannot,  unless  expressly  recognized  by  the  decisions  of 
our  courts,  be  considered,  strictly  speaking,  as  admitting  the  doctrine. 
But  if  admitted,  it  is  clearly  on  the  ground  of  precedent  only,  first  made 
in  England,  on  which  our  own  Judges  have  made  the  law  and  applied  it 
here.  It  proceeded  from  what  has  been  called  a  defect  inherent  in  the 
jurisdiction  of  all  nations,  governed  wholly  or  in  part,  as  England  is,  by 
unwritten  laws,  or  such  as  can  be  collected  only  from  decisions, -where, 
as  it  has  very  properly  said,  even  in  criminal  matters,  “  if  a  pre- 
££  cedent  cannot  be  lound  it  must  be  made;  or  in  other  words,  when 
££  the  Judge  can  find  no  law  that  applies  to  his  case,  he  must  make  it, 
££  but  only  taking  care  to  avoid  saying  that  he  does  so.”# 

This  doctrine  is  evidently  an  encroachment  of  the  criminal  on  the 
civil  jurisdiction,  of  the  judicial  on  the  legislative  authority;  for  what  is 
the  making  offences  by  construction  but  Judges  legislating,  declaring 
acts,  not  positively  forbidden  by  the  letter  of  the  law,  to  be  crimes;  hence 
the  necessity,  when  the  doctrine  was  once  admitted,  of  limiting  and 
circumscribing  the  views  of  legal  guilt,  to  exclude  a  host  of  offences 
hitherto  considered  beyond  the  reach  of  the  criminal  law,  from  its  juris¬ 
diction.  To  attain  this  object  it  became  necessary  to  say  it  shnll  not  be 
every  case  of  a  premeditated  and  fraudulent  acquisition  of  personal  pro¬ 
perty  that  constitutes  a  larceny,  notwithstanding  the  strong  reasons  which 
may  appear  to  have  been  assigned,  why  it  should  be  so.  Reasons,  how¬ 
ever,  which  it  should  be  noted,  will  apply  equally  to  all  cases  where  a  deli¬ 
berate  fraud  or  act,  which  is  called  swindling,  is  committed.  A  little  re¬ 
flection  will  show  the  propriety,  indeed  the  necessity,  of  making  some 
distinction  between  offences,  which,  although  in  point  of  morality  they 
may  be  the  same,  in  law  have  always  been  considered  to  differ;  of  stop¬ 
ping  at  least  half-way  in  the  catalogue  of  frauds;  otherwise  we  make 
every  fraud  a  felony,  and  attach  the  penalties  of  crime,  technically  consi¬ 
dered,  to  every  departure  from  moral  rectitude,  and  thus,  at  a  single 
step,  leap  over  all  the  known  and  admitted  boundaries  of  crime,  and 
amalgamate  into  a  single  mass  the  great  variety  of  offences  hitherto 
considered,  and  always  treated  in  every  code,  as  distinct  in  their  nature, 
prosecution,  and  punishment,  viz:  theft,  the  infinite  variety  of  cheats, 
at  common  law  and  by  statute,  obtaining  money  by  false  pretences,  &c. 
&c.  not  excluding  that  most  convenient  of  all  crimes,  both  in  its  exe¬ 
cution  and  prosecution  conspiracy.  The  rule,  therefore,  as  to  original 
intention,  is  by  no  means  as  extensive  as  it  would  at  first  view  appear, 
and  perhaps  thought,  ought  to  be.  It  will  be  found  that  in  all  the 
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eases  the  following  distinction  is  taken,  presuming  the  fraudulent  in¬ 
tention  to  exist,  wherever  the  owner  in  voluntarily  delivering  the  arti¬ 
cle,  or  permitting  it  to  be  taken,  intends,  or  believes  he  parts  with  the 
property,  whatever  may  be  his  belief  of  the  character  of  the  transac¬ 
tion,  disregarding  entirely  the  corrupt  means  by  which  the  belief  is  in¬ 
duced,  the  offence  is  fraud,  cheat,  or  to  use  the  common  but  significant 
term,  swindling,  in  short  it  is  not  larceny.  But  when  the  possession 
only  is  surrendered  for  a  time,  for  a  special  purpose,  under  an  expecta¬ 
tion  that  the  property  will  be  returned,  the  offence  is  larceny:  as  when 
goods  are  obtained  under  pretence  of  hiring  or  other  bailment,  and  are 
subsequently  fraudulently  appropriated,  the  law  considers  the  legal 
possession  as  remaining  and  the  subsequent  disposition  of  them  a 
constructive  taking,  a  legal  tresspass,  and  therefore  the  offence  comes 
within  the  legal  definition  of  larceny.  To  illustrate  the  first  case;  if  I 
really  intend  to  sell  my  goods  to  A.  or  otherwise  to  give  him  the  abso¬ 
lute  property  in  them,  having,  of  course,  no  expectation  that  they  will  be 
returned,  whatever  imposition  may  be  practised  on  me,  if  I  give  credit 
for  ever  so  short  a  time  and  do  deliver  them,  and  he  gets  them  by  de¬ 
ceiving  me,  in  the  most  fraudulent  manner,  previously  intending  to  cheat 
me,  this  is  no  larceny,  because,  however  fraudulent  his  intention,  there 
is  no  trespass,  without  which  there  can  be  no  felony,  and  there  is  a 
statute  remedy  when  the  goods  are  obtained  by  false  pretences.  If  the 
wicked  intention  alone  is  to  be  considered  as  the  sole  evidence  of  crime, 
it  is  equally  apparent  in  the  case  of  a  pretended  purchase ,  as  of  a  pre¬ 
tended  hiring,  and  exists  also  when  the  property  is  obtained  in  good 
faith,  and  afterwards  the  prisoner,  in  execution  of  a  design  subsequent¬ 
ly  formed,  fraudulently  appropriates  them  to  his  own  use.  The  latter 
case  is  not  felony.  The  rule  which  established  the  distinction  be¬ 
tween  a  right  of  property  and  a  right  of  possession  only,  may  appear, 
and  perhaps  really  is,  an  arbitrary  one,  which  separates  offences  of  the 
same  nature  and  atrocity.  I  am  not  called  on  to  defend  the  rule:  I 
would  willingly  abolish  it  altogether,  for,  as  it  has  been  well  observed 
by  an  anonymous  author,  “  the  fluctuating  line  which  divides  felony 
and  fraud  is  scarce  certain  enough  be  kept  in  view  for  a  single  mo¬ 
ment.”  This  extension  of  the  penal  code  by  construction  to  offences 
which  have  hitherto  been  considered  beyond  its  pale  is  uncharitable 
to  tb.e  weakness  of  human  nature.  In  many  cases  moral  guilt  m,  y 
be  justly  punished,  but  there  is  danger  in  the  doctrine  built  as 
it  is,  altogether  on  inference,  until  from  a  breach  of  good  faith  a 
crime  is  made  out  liable  to  the  most  infamous  punishment.  By 
the  doctrine  of  constructive  larceny,  or  indeed  any  law  which 
punishes  criminally  a  breach  of  trust,  the  criminal  code  assumes 
to  stand  in  the  place  of  “  that  prudence  which  every  man  should  make 
“  his  protection  in  the  ordinary  transactions  of  life,  to  do  for  individuals 
“  what  they  ought  to  do  for  themselves,  and  to  place  mankind  in  a 
sc  state  of  tutelage.”  If  it  is  to  be  punished  as  a  legal  crime  it  ought  to 
be  so  under  its  proper  name;  as  it  is  under  every  code  to  which  my  re¬ 
searches  have  extended,  including  even  that  of  Englend  from  whom  wc 
derive  our  notions  of  constructive  larceny,  where  a  particular  statute, 
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that  of  52  Geo.  III.  has  been  passed  to  meet  the  very  offence  for  which 
the  defendant  is  indicted.  To  the  code  of  the  French  Empire,  which 
has  been  justly  styled  “  the  rich  legacy  which  the  expiring  Republic 
“  gave  to  France  and  to  the  world,”*  the  doctrine  of  constructive  lar¬ 
ceny  is  unknown.  Breach  of  trust,  including  that  of  embezzling  mo¬ 
ney  or  notes  intrusted  to  a  broker,  is  made  a  specific  offence  punishable 
by  imprisonment  not  less  than  two  months  or  more  than  two  years. 
The  same  provisoes  exist  in  that  excellent  system  of  penal  law  com¬ 
posed  for  the  State  of  Louisiana,  by  E.  Livingston  Esquire,  equally 
honorable  to  the  Legislature  who  designed,  and  the  eminent  statesman 
who  executed  it — a  system,  the  success  of  which  will,  I  hope  and  be¬ 
lieve,  induce  the  Legislatures  of  other  States  to  reduce  the  undigested 
mass  of  criminal  laws  by  which  most  of  them  are  governed,  composed 
of  the  English  common  and  statute  law,  acts  of  Assembly,  and  Judicial 
decisions,  foreign  and  domestic,  into  a  regular  system  “  accessible  and 
intelligible  to  all,”  containing  specific  definitions  and  rules,  and  above 
all  things  abolishing  entiriy  the  doctrine  of  constructive  offences. f  In 
criminal  cases,  as  little  as  possible  ought  to  be  left  to  the  discre¬ 
tion  of  judges,  from  whom  all  legislative  power  under  whatever  dis¬ 
guise  and  pretext  it  may  assume,  ought  to  be  taken  away.  In 
the  system  to  which  I  refer,  theft  is  defined  the  fraudulent  taking 
the  personal  property  of  another.  Breach  of  trust  is  made  a  specific 
offence,  in  which  consent  is  declared  to  be  an  essential  part,  and  a 
characteristic  that  distinguishes  it  from  theft.  It  is  also  declared  that 
consent  is  presumed  to  be  given  when  the  property  is  left  or  put  in  the 
power  of  the  prisoner,  to  whom,  by  the  purport  of  the  contract  it  ap¬ 
pears  to  be  transferred.  The  same  provision  is  introduced  into  the 
new  system  of  Georgia,  complied  by  Judge  Charlton,  and  adopted  by 
the  Legislature  of  that  State.  In  Scotland  the  doctrine  of  constructive 
offences  is  unknown,  even  in  cases  unequivocally  recognised  by  judi¬ 
cial  decisions  in  England.  Hume  in  his  commentaries  on  the  laws  of 
Scotland,  1  vol.  p.  79,  says,  that  it  had  not  attained  sufficient  maturity 
and  was  not  the  result  of  adjudged  cases  or  other  authority,  but  rather 
the  exposition  of  doctrines  which  seem  -reasonable  in  themselves,  and 
m  some  particulars  recommended  by  the  practice  of  England.  The 
offence  of  Tyspn  would,  in  England,  be  misdemeanor ,  punishable  under 
the  statute  by  transportation  not  exceeding  fourteen  years.  Immoral 
and  infamous  as  the  offence  no  doubt  is,  the,  British  Parliament  have 
not  made  itfelony—they  have  not  done  as  much  by  statute,  by  a  solemn 
Legislative  act,  as  the  Judges  of  this  State  are  required  to  do  by  con¬ 
struction,  in  the  exercise  of  undefined  and  undefinable  discretion. 
Whatever  of  doubtful  policy  there  may  be  in  the  admission  of  the  doc¬ 
trine  of  constructive  offences,  and  more  especially  of  larceny,  by  which, 
from  the  fraudulent  acquisition,  or  even  appropriation  of  the  most  trifling 
article,  to  the  most  extensive  frauds,  may  be  punished  as  felonies,  ac¬ 
cording  to  the  vague  notion  of  Judges,  and  the  uninformed  opinions  of 
-Jurors,  more  especially  the  latter,  who  are  very  properly  the  judges  of 


*  Livingston’s  Louisiana  Code. 


t  See  Note  page  16. 


(  21  ) 

both  iaw  and  fact,  and  who  are  always  disposed  to  do  justice,  as  it  i« 
supposed,  by  the  infliction  of  punishment  for  moral  guilt,  as  distinct 
from  legal  crime,  it  is  sufficient,  for  all  the  purposes  of  this  prosecu¬ 
tion,  that  the  doctrine  has  been  recognized  by  the  Judicial  decisions  of 
this  State,  that  although  of  modern  date  and  dangerous  tendency, 
for  which  there  is  no  English  decision,  certainly  none  to  authorize 
its  being  carried  to  the  extent  here,  that  it  has  been  there,  they  all  be¬ 
ing  subsequent  to  the  4th  of  July,  1776,  it  is  certainly  the  law  of  Penn¬ 
sylvania;  the  doctrine  is  admitted,  how  far  it  is  to  be  extended  is 
the  question  now  to  be  decided.  While  I  admit  the  law  I  would  be 
cautious  to  an  extreme  in  its  application.  I  would  not,  to  use  the  words 
of  Chief  Justice  Tilghman,  5  Binn.  225,  extend  it  a  hair’s  breadth 
#  beyond  its  strict  legal  acceptation,  for  in  every  criminal  case  the 
greatest  caution  should  be  used  not  to  stretch  the  princ  pies  of  law 
beyond  their  established  limits. 

By  all  the  decisions  on  constructive  Iafreny  it  is  declared,  that  when 
by  delivery  of  the  article,  not  only  the  posesssion,  but  the  right  of  pro¬ 
perty  is  understood,  or  believed  by  the  owner  at  the  time,  to  pass,  no 
subsequent  conversion  by  the  person  in  whom  the  right  of  property  is 
supposed  to  be  vested,  can  be  construed  into  a  larceny,  whatever  the 
intention  of  the  party,  who  obtains  it  may  be.  As  already  observed, 
eases  of  constructive  taking,  where  the  owner  in  fact  delivers  the  goods, 
but  does  not  thereby  divest  himself,  either  of  the  legal  possession,  or 
right  of  property,  which  may  have  been  obtained  by  deception,  and  in 
pursuance  of  a  previous  intention  to  defraud,  depend  on  nice  and  sub¬ 
tle  distinctions,  and  many  cases  so  nearly  resemble  each  other,  that  it 
is  extremely  difficult  to  distinguish  them.  I  have  no  hesitation  to  say, 
that  this  is  a  case  of  gross  and  premeditated  fraud,  and  which  ought 
to  be  the  subject  of  a  criminal  prosecution.  It  approaches,  I  must  ac¬ 
knowledge,  that  imperceptible  line  which  divides  the  two  offences  of 
fraud  and  felony.  The  right  of  possession  was  voluntarily  delivered — 
the  right  of  property  was  transferred  for  a  time,  to  be  used  and  appro¬ 
priated  in  a  particular  way,  and  for  which  it  was  actually  used,  although 
the  proceeds  were  subsequently  and  fraudently  appropriated.  So  that 
we  have,  with  the  absolute  right  of  possession,  that  is,  the  entire  and 
uncontroled  use,  a  supposed  absolute  right  of  property  in  a  part,  of 
the  check,  a  qualified  property  in  the  residue  of  it.  A  fraudulent  use 
was  made  of  the  funds  qf  the  prosecutrix  in  the  hands  of  the  Bank. 
This  I  say,  presents  a  case,  as  well  of  deliberate  and  aggravated  fraud, 
as  of  legal  difficulty.  Without  going  into  the  particulars  of  the  evidence, 
I  am  disposed  to  consider  this  as  strong  a  case  of  private  fraud  as  any 
which  could  have  occurred,  where  a  trust  was  created  and  betrayed,  and, 
contemplating  the  relation  of  the  parties,  one  of  as  aggravated  a  na¬ 
ture  as  could  have  been  committed.  It  is  not,  however,  a  stronger  case, 
viewing  it  even  in  a  moral  light,  than  many  which  have  unfortunately 
too  often  occurred,  especially  in  a  commercial  community.  To  cite 
an  instance  out  of  many  which  may  easily  be  conceived,  of  a  man  who 
on  the  verge  of  bankruptcy,  purchases  goods  with  a  certain  knowledge 
that  he  will  never  be  able,  and  of  course  never  intending  to  pay  for 
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thorn-,  by  which  ttn  unsuspecting  creditor  may  be  reduced  from  af¬ 
fluence  to  beggary.  The  offence  of  Tyson,  great  as  it  is  acknow¬ 
ledged  to  be,  is  not  greater  than  that  of  him  whom  I  have  mentioned, 
or  of  the  individual  who,  placed  in  a  situation  of  public  or  private  trust, 
to  whom  the  interest  of  a  monied,  or  charitable  institution,  or  private 
family  is  committed,  and  by  whose  delinquency  a  whole  community  is 
affected,  and  individuals  and  families  ruined.  Cases  of  equal  atrocity 
may  easily  be  conceived,  and  it  is  unnecessary  to  multiply  examples, 
even  where  the  individual,  or  his  family,  immediately  affected^  have  not 
had  an  opportunity  to  exercise  that  common  discretion  and  prudent 
foresight  w  hich  is  expected  of  every  man,  who  may  have  been  ruined  by 
the  misplaced  confidence  of  others. 

To  come,  however,  to  the  particular  case  under  consideration,  and 
the  legal  nature  of  an  offence,  of  which  the  defendant  has,  in 
effect,  acknowledged  himself  to  be  guilty.  The  only  part  of  the 
testimony,  to  which  I  consider  it  necessary  refer,  is  as  to  the  deli¬ 
very  of  the  check,  the  receipt  of  the  money,  and  the  intention  of  the 
parties,  for  as  to  the  other  parts  of  the  case,  either  as  to  law  or  facts, 
there  is  no  doubt  or  controversy.  On  mature  deliberation,  and  with  a 
sincere  wish  that  the  offence  might  be  punished,  but  with  an  eye  solely 
to  its  legal  nature  and  the  consequence  of  the  decision,  I  have  come 
somewhat  reluctantly,  but  to  decided  opinion,  that  the  facts  do  not 
constitute  a  larceny,  contrary  I  confess  to  the  opinion  I  entertained  and 
expressed  on  the  trial. 

The  grounds  of  this  opinion  I  will  now  briefly  state.  The  prosecu¬ 
trix’s  check  was  used  precisely  as  she,  and  the  defendant,  intended  it 
should  be,  and  a  part  of  the  check  was,  on  the  presumption  of  an  honest 
transaction,  intended  to  belong  to  himself.  He  therefore  had  an  abso¬ 
lute  and  legal  control  of  the  check,  with  the  owner’s  consent;  he  was 
authorized,  and  by  the  particular  circumstance  of  the  case,  tacitly  re¬ 
quired  to  receive  the  money,  to  be  subsequently  appropriated  to  the 
purchase  of  stock— that  it  was  not  the  intention  of  either  party  that  the 
check  itself,  should  be  conveyed  by  the  defendant  to  the  person  falsely 
represented,  and  by  the.  prosecutrix  believed,  to  be  waiting  at  the 
Coffee  House — this,  notwithstanding  her  declarations,  admitting  she 
bad  made  them  to  the  contrary,  appears  from  all  the  circumstances; — 
she  intended  to  give  him  a  qualified  property  in,  with  an  absolute  con¬ 
trol  over,  the  check— an  absolute  property  in  a  part  of  it,  or  of  the  mo¬ 
ney  to  be  procured  on  it,  however  inconsiderable  the  amount  it  might 
be— this  is  to  be  inferred,  not  only  from  the  circumstances  given  in  evi¬ 
dence,  and  of  the  check  being  payable  to,  and  having  been  delivered 
to  him,  but  from  the  natural  and  usual  course  of  business.  Take 
all  these  facts  together,  consider  the  transaction  as  it  really  is,  contem¬ 
plate  for  a  moment  the  definition  of  larceny,  to  constitute  which,  there 
must  be  either  an  actual,  or  an  implied  taking,  without  the  owner’s  con¬ 
sent,  and  i  have  little  hesitation,  and  no  doubt  whatever,  in  the  ap¬ 
plication  of  principles  of  law  to  the  facts,  to  say,  that  they  do  not 
amount  to  the  legal  crime,  that  there  is  no  larceny,  either  in  law,  or  ac¬ 
cording  to  the  common  acceptation  of  the  term,  of  the  check,  what- 
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ever  there  may  be  of,  part  of  the  money,  or  whatever  other  offence  the 
defendant  may  be 'considered  guilty,  either  as  respects  the  check  or 
the  money.  There  was  no  mal-appropriation  of  the  check,  the  object 
of  the  fraud,  it  was  used  according  to  the  contract,  as  the  prosecu¬ 
trix  intended  it  should.  After  agreeing  to  the  purchase  of  the  Stock, 
it  appears  by  her  testimony,  that  he  filled  up  the  check  at  her  re¬ 
quest,  she  signed  and  delivered  it  to  him,  or  laid  it  down  on  the  desk, 
and  he  took  it  up  under  an  impression  that  he  was  to  b'ke  it  to  the 
person  at  the  Coffee  House.  No  act  of  fraud  is  committed  until  after  the 
money  was  received,  and  it  is  the  fraudulent  appropriation  of  that,  and 
not  of  the  check,  which  is  the  subject  of  complaint.  We  are  naturally 
led  to  confound  the  two  transactions,  or  rather  one  part  of  the  same 
transaction  with  another,  the  receipt  of  the  check  with  the  fraudulent 
appropriation  of  the  money,  the  one  immediately  succeeding  the  other. 
If  the  defendant,  instead  of  using  the  money  instanter,  had  retained  it 
in  bis  hands  for  a  length  of  time,  weeks  or  days,  under  a  pretext  that 
the  Stock  could  not  be  purchased — and  if  the  defendant  by  the  trans¬ 
action  was  to  have  received  a  much  greater  compensation,  than  the 
trffling  commission,  it  would  not  be  contended  that  there  was 
a  larceny  of  the  whole  amount  of  the  check.  It  may  be  said  there  is 
but  little  difference,  a  mere  nominal  distinction  between  the  money 
and  the  check,  as  the  former  will,  on  demand,  produce  the  latter,  and 
that  it  is  altogether  unimportant  of  which  the  defendant  is  charged 
with,  a  larcency  of.  This,  however,  would  be  to  sanction  the  viola¬ 
tion  of  known  and  acknowledged  principles,  to  do  manifest  and  cer¬ 
tain  injustice  to  an  individual,  by  charging  him  with  a  larceny  of  one 
article  and  convicting  him  of  stealing  another.  Every  indictment  must 
with  reasonable  certainty  specify  and  describe  the  article  stolen.  To 
conclude  in  the  words  af  a  late  decision.  “The  prosecutrix  parted 
“  with  both  the  possession  and  the  property  of  the  check,  without  re- 
“  serving  to  herself  any  expectancy  of  a  return  in  specie  of  it;  and 
u  when  the  owner  had  parted  with  the  vltemum  jus  proprieties,  the  ac- 
“  cused  cannot  be  guilty  of  larceny  by  any  conversion  of  that  property 
“  to  his  own  use.  The  defendant  undertook  to  perform  a  business, 
“  which  was  in  the  regular  course  of  his  employment,  for  which  he  was 
“  to  be  allowed  a  commission,  and  he  received  the  check  for  the  pur- 
“  pose  of  enabling  him  to  perform  this  contract.  The  cases  of  loan 
“  and  hiring,  differ  materially  from  the  present,  as  the  owners  never 
“  intended  to  part  with  the  property,  but  expecting  it  to  be  returned; 
“  but  in  this  case,  there  was  not  only  an  intention  to  part  with  it,  but 
C£  an  actual  delivery  of  the  property  in  pursuance  of  that  intention.” 
The  misapplication  of  the  notes  do  not  make  the  larceny,  for  the  con* 
tract  was  performed  between  the  parties,  and  the  property  thereby 
transferred  of  a  part,  to  be  appropriated  in  a  particular  way,  and  of 
the  residue,  that  it  should  never  be  returned.  The  latter  circum¬ 
stance,  however  insignificant  the  amount  may  be,  clearly  brings  the 
case  within  the  principle  of  a  supposed  transfer  of  the  property,  and 
therefore,  according  to  all  the  books,  no  larceny  of  the  whole  amount 
‘he  check  -of  a  part,  viz;  of  the  commissions  it  cannot  be  pretended  that 
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the  defendant  is  guilty  oflarceny,  and  that  alone  is  sufficient  to  authorise 
a  new  trial.  I  wish  it  however  to  be  distinctly  understood,  that  it  is 
not  on  this  ground  alone,  nor  indeed  principally,  that  I  am  in  favour  of 
granting  the  application.  I  do  not  think  on  the  facts,  independent  of 
the  commission,  that  the  offence  amounts  to  larceny.  1  am  therefore 
in  favour  of  the  new  trial. 


ALDERMAN  BIOTS’  OPINION. 

In  giving  my  opinion  on  the  motions  before  the  Court,  I  feel  it  my 
duty  to  submit  the  principles,  the  law,  and  the  facts  upon  which  it  rests, 
rather  than  regularly  to  examine  each  of  the  several  reasons  which 
have  been  filed  for  a  new  trial,  or  in  arrest  of  judgment.  I  would  give 
full  scope  to  the  inquiry,  upon  general  principles,  and  the  application 
of  the  law  and  the  facts  as  they  may  be  found  to  be.ir  upon  the  case. 
In  this  way,  I  hope  to  escape  some  of  those  difficulties  which  neces¬ 
sarily  appertain  to  the  discussion  of  profession, d  questions;  perplexed, 
as  they  too  often  are,  and  entangled  in  the  meshes  of  technical  phrase¬ 
ology.  However,  I  may  fail  to  convince  others,  certain  it  is  that  I  have 
satisfied  my  own  mind,  as  to  the  soundness  and  justice  of  the  opinion 
I  am  about  to  deliver. 

Our  criminal  law  is  made  up  of  common  law  and  statute  law.  The 
Common  law,  is  to  be  found  in  the  decisions  of  courts  of  justice;  the 
Statute  law,  in  some  old  English  acts  of  Parliament,  the  acts  of  Con¬ 
gress,  and  those  of  the  General  Assembly.  The  decisions  of  courts  of 
justice  in  criminal  cases,  must  necessarily  embrace  not  only  the  opin¬ 
ions  of  the  judges,  but  the  opinions  of  the  jurors,  inasmuch  as  without 
the  concurrence  of  both ,  a  final  decision  could  not  be  had,  and  carried 
into  full  effect. 

Owing  to  the  imperfection  of  all  languages,  the  haste  with  which 
laws  are  too  often  prepared  and  enacted,  and  the  various  meanings  of 
words  and  sentences,  statute  law  requires  an  authoritative  construction , 
before  its  meaning  can  be  said  to  be  settled  and  determined.  When 
the  courts  charge  juries,  in  most  cases  of  a  criminal  nature,  care  is 
taken  to  impress  upon  them  that  it  is  their  particular  province,  their 
constitutional  right,  to  deliberate  upon,  and  determine,  the  law,  as  well, 
as  the  facts. 

Thus  it  distinctly  appears,  that  in  making  the  common  law,  and  in 
ascertaining  and  determining  what  is  the  statute  law,  juries  have  some¬ 
thing  in  the  nature  of  a  concurrent  jurisdiction  with  the  courts. 

The  verdict  of  a  jury  may  be  said  to  be  compounded  of  the  law  and 
the  facts.  The  acknowledgment  of  rights,  or  concession  of  privileges, 
to  juries,  have  been  more  generally  and  more  firmly  established,  in  exact 
proportion,  as  liberal  principles  and  the  rights  of  the  people  have  be¬ 
come  better  understood. 

If,  says  one  of  the  sages  of  the  English  law,  “if  the  judge’s  opinion 
nust  rule  the  verdict,  the  Trial  by  Jury  would  be  useless.”  In  criminal 
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cases,  the  opinion  of  the  Court,  however  able,  upright,  impartial,  and  well 
informed,  has  comparatively  no  weight,  or  currency,  except  what  is 
stamped  upon  it  by  the  verdict  of  a  jury.  So  far  indeed,  are  the  courts 
from  being  the  sole  judges  in  criminal  cases,  that  they  may  rather  be 
regarded  as  learned  and  enlightened  umpires,  whose  imperative  duty  it 
is  to  take  care  that  the  law  and  the  facts  be  fairly  laid  before  the  jury, 
to  enable  them  correctly  to  embody  their  opinion,  and  deliver  it,  in  the 
form  of  a  verdict. 

If  a  jury  have  doubts  as  to  the  law,  they  may  find  a  special  verdict, 
and  thus  impose  upon  the  Court  the  expounding  of  the  law,  and  its 
application  to  the  facts  stated,  or  found,  by  the  jury.  They  may  even 
qualify  a  verdict  of  acquittal,  as  in  the  case  of  the  King  v.  Rudd,  where 
the  verdict  was  “  according  to  the  evidence  before  us,  not  guilty.55 

A  more  memorable,  and  a  more  recent  verdict  of  this  kind,  was  given 
in  our  own  country.  In  the  case  of  the  United  States  vs.  Aaror  Burr,  the 
Jury  indorsed  on  the  indictment,  as  follows — “  We,  of  oe  Jury  say, 
“•that  Aaron  Burr  is  not  proved  to  be  guilty,  under  *.s  indictment,  by 
£C  any  evidence  submitted  to  us.  We,  therefore,  finu  him  not  guilty.55 
The  Court  and  counsel  agreed  that  this  was  a  general  verdict  of  ac¬ 
quittal,  but  Mr.  Burr  and  his  counsel,  objected  against  the  form  and 
phraseology  of  the  verdict,  and  insisted  that  the  Jury  “  must  alter  it.55 
One  of  the  Jurors  said,  “  that  if  sent  back,  he  would  insist  upon  re* 
“  turning  the  same  verdict,  and  in  the  same  words,  and  would  not 
“  agree  to  alter  it.55  The'  Court  decided,  “  that  the  words  should  re- 
“  main  on  the  indictment,  and  that  the  general  verdict  of,  ‘  Not  Guilty,5 
“  should  be  entered  on  the  record.  If  the  Jury  insUted  upon  their  ver 
c:  diet  retaining  the  form  in  which  they  had  inserted  it,  the  Court  could 
“  not  reject  it.55  Here  the  highest  judicial  tribunal  declare,  that  they 
do  not  feel  warranted  in  touching  even  the  form  of-  words,  in  which  it 
was  the  pleasure  of  a  Jury  to  make  up  their  verdict. 

If  the  jury  have  no  doubt,  either  as  to  the  law,  or  the  facts,  they  give 
a  general  verdict,  comprehending  a  judgment  on  the  law,  as  well  as  on 
the  facts.  It  was  a  verdict  of  this  last  description  which  was  given, 
by  the  jury,  in  the  case  of  George  Tyson. 

I  revert  to  these  facts  in  order  to  express  the  opinion  that  when  a 
case  has  been  fully  and  fairly  inquired  into;  when  the  witnesses  have 
been  carefully  examined  and  cross  examined;  when  the  law  and  the 
facts  have  been  lucidly  and  ably  stated  by  counsel  on  both  sides,  and 
by  the  Court,  and  when  a  jury  of  unimpeached  integrity  have  deliber¬ 
ately  made  up  their  verdict;  imperative  reasons  and  important  facts 
should  be  adduced  to  influence  a  court  to  set  aside  such  a  verdict  and 
order  ai  new  trial.  The  right  of  our  juries  to  pass  upon  both  law  and 
fact,  admits  of  no  doubt.  It  is  a  constitutional  right,  which,  when  ex¬ 
ercised  by  a  general  verdict  of  acquittal,  no  authority  can  examine  its 
justice  or  injustice,  its  legality  or  illegality,  nor  can  it  be  visited  un¬ 
kindly  on  any  one.  In  such  cases  the  judges  have  no  jurisdiction,  nay, 
they  are  prohibited  from  all  inquiry  into  the  motives  of  the  jury: — 
ought  they  not  then,  when  they  entertain  such  questions  as  the  pre- 
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sent,  to  be  abundantly  well  satisfied  that  there  be  sound,  sufficient  and 
obviously  warrantable  reasons,  for  a  new  trial,  before  they  set  aside  the 
deliberate  and  recorded  verdict  of  a  jury? 

Jurors  may  be  considered  as  a  portion  of  the  community  occasion¬ 
ally  performing  important  duties  in  courts  of  justice,  and  forthwith  re¬ 
tiring  into,  and  again  becoming  incorporated  with  the  great  mass  of  the 
people;  from  which,  but  for  a  moment,  as  it  were,  they  had  been  se¬ 
parated;  but  with  the  members  of  which,  they  had  never  ceased  to 'have 
rights,  interests,  and  feelings,  in  common.  In  the  discharge  of  their 
duties  jurors  have  no  esprit  du  corps  to  sustain;  no  peculiar  privileges 
to  uphold.  They  are,  in  truth,  and  in  fact,  neither  more  nor  less  than 
selected  deputies  of  the  people,  empannelled  to  carry  the  laws  into 
effect,  and  take  care  that  justice  be  done.  They,  therefore,  cannot 
but  be  regarded,  as  a  vitally  important,  healthful,  and  invigorating 
branch  of  the  judiciary. 

In  estimating  the  weight  to  be  attached  to  the  verdict  of  a  jury,  we 
should  bear  in  mind  the  impartial  manner  in  which  the  law  provides 
for  selecting  both  the  Grand  and  Petit  Jurors,  and  the  prisoner’s  right 
of  challenge;  a  right,  which  in  English  Jurisprudence,  was  formerly 
extended  to  the  challenging  of  the  judges.  The  Petit  Jurors  are  sworn, 
or  solemnly  affirmed,  well,  and  truly,  to  try,  and  a  true  verdict  give; 
above  all,  we  should  remember,  that  they  must  be  unanimous ,  before 
their  verdict  can  be  received.  When  charged,  they  are  tpld,  if  they 
have  doubts,  to  incline  to  the  side  of  mercy,  and  give  the  prisoner  the 
benefit  of  those  doubts:  so  that,  when  a  Jury,  in  a  criminal  case,  gives 
in  a  general  verdict  of  guilty,  we  have  a  right  to  conclude,  that  it  is 
the  conscientious  and  undoubting  conviction  of  twelve  unbiassed  citi¬ 
zens. 

These  considerations,  and  much  reflection  on  the  political  and  moral  in¬ 
fluence  of  Trial  by  Jury,  on  the  benefits  it  has  conferred,  and  the  evils  it 
has  averted,  irresistibly  impelled  me  to  make  a  stand  before  I  permitted 
myself  to  be  carried  away  by  the  eloquent  and  impressive  language  of 
the  counsel,  for  the  defendant,  who  last  addressed  the  court  on  this 
subject.  I  have  no  reluctanee  to  acknowledge  the  revolution  which 
his  argument  effected  in  my  mind:  nor  can  I  regret  that  effect,  inso¬ 
much  as  it  has  caused  me,  with  more  than  usual  diligence  and  care  to 
investigate  the  law  applicable  to  this  case.  While  my  mind  was  waver 
ing  and  unsettled,  from  the  striking  novelty  of  the  legal  views,  and  the 
ingenuity  of  the  reasoning,  of  Mr.  Ingersoll,  I  yielded  to  the  proposition 
he  had  submitted  and  proposed  to  the  Court  to  grant  a  conditional 
Rule  for  a  new  trial,  to  be  made  absolute,  when  the  defendant  should 
have  paid  over  the  $1022  55,  which,  it  is  not  denied,  he  had,  with¬ 
out  value,  received  from  the  prosecutrix.  To  this  proposition  the 
Court  declined  to  assent.  The  acceding  to  this  offer,  seemed  to  me 
to  promise,  or  rather  to  ensure,  that  portion  of  public  justice,  which 
consists  in  restoring  to  the  individual  wronged,  the  property  of  which 
she  had  been  unjustly  deprived,  and  which,  in  any  other  view  I  was 
able  to  take  of  the  subject,  I  saw  no  prospect  of  her  obtaining.  The 
court  having  detcrmined4o  hold  the  question  under  advisement,  until 


(  27  )  • 

the  present  term,  I  have,  thereby,  had  an  opportunity,  which,  as  in  duty 
bound,  I  have  embraced,  to  look  coolly  and  attentively  into  the  law  ot 
Larceny,  scattered  as  it  is,  in  elementary  writers,  adjudged  cases,  and 
*in  the  statute  books.  The  result  of  this  research  and  reconsideration 
I  shall  lay  before  the  Court.  Before  this  shall  be  done,  it  may  not  be 
improper  to  submit  a  synopsis  of  the  case,  as  it  appeared  in  evidence, 
before  the  Court  and  Jury. 

The  defendant,  George  Tyson,  a  Stock  Broker,  called  at  the  house 
of  the  prosecutrix,  Mary  Stewart,  a  widow  lady,  and  ascertained  from 
her  that  she  had  a  thousand  dollars  to  vest  in  some  public  security.  He 
advised  her  to  invest  it  in  Commercial  Bank  Stock,  which  she  declined. 
Tyson  had  some  time  before  purchased,  for  Mrs.  Stewart,  seventy-five 
shares  of  Stock  in  the  same  Bank.  The  defendant  went  away.  In  about 
an  hour  he  returned,  and  informed  her  there  was  a  man  at  the  Coffee 
House  waiting  to  dispose  of  twenty  shares  of  Commercial  Bank  Stock, 
which  he  offered  to  sell  for  $1020,  and  which  defendant  urged  her  to 
buy.  Tyson  was  in  haste  and  declined  to  be  seated,  for  fear,  as  he 
said,  that  the  man  at  the  Ceffee  House  should  go  away  before  he  could 
return.  After  some  hesitation  the  prosecutrix  took  out  her  check  book 
and  the  defendant  filled  up  a  check,  payable  to  himself,  or  bearer,  for 
§1022  55  cents,  which  sum  included  the  price  of  the  Stock  and  bis  own 
commission.  The  check  was  signed  by  the  prosecutrix.  Tyson  gave 
her  a  bill,  stating  that  the  Stock  was  for  her,  and  promised  to  give  her 
the  certificate  the  next  day.  Five  weeks,  however,  elapsed  before  the 
prosecutrix  again  saw  the  defendant.  He  then  said  he  bad  bought  the 
Stock  and  transferred  it  to  her,  and  that  he  would  bring  the  certificate 
the  next  day.  He  did  not  return  for  a  week,  and  then  said,  that  by 
mistake,  he  had  transferred  the  Stock  to  Margaret,  instead  of  Mary. 
Upon  inquiry  at  the  Bank,  it  was  found  that  there  had  been  no  sale  or 
transfer  of  any  such  Stock,  nor  consequently  any  mistake  of  the  kind 
stated  by  the  defendant.  It  was  also  ascertained  that  the  day  on  which 
Tyson  got  the  check  from  Mrs.  Stewart,  he  drew  the  money,  deposited 
it  in  the  Bank,  in  his  own  name,  and  subsequently  drew  it  all  out.  No 
attempt  was  made  to  show  that  there  had  been  any  person,  such  as  Ty¬ 
son  represented,, waiting  at  the  Coffee  House,  although  the  committing 
magistrate,  Alderman  Badger,  had  informed  him  how  important  the 
establishment  of  that  tact  would  be  in  his  defence. 

Much  was  said,  and  ingeniously  said,  by  one  of  the  counsel  for  the  de¬ 
fendant,  to  impress  the  court  with  a  belief  that  the  exercise  of  common 
prudence  would  have  guarded  the  prosecutrix  from  the  loss  which  she 
has  sustained,  and  that  therefore  the  criminal  law  ought  not  to  be  called 
in  to  punish  the  offender,  hut  the  injured  party  should  be  left  to  seek 
redress  by  a  civil  action.  Let  us  examine  the  force  of  this  suggestion: 
because,  if  it  be  well  founded  it  will  go  far  to  induce  the  court  to  grant 
the  Rule  applied  for.  Who  are  the  parties?  What  is  the  nature  of  the 
transaction?  Did  the  character,  or  business,  of  the  defendant  offer  any 
just  cause  of  suspicion?  Had  there  been  any  previous  dealings  between 
the  parties?  Was  it  of  such  a  character  as  to  inspire  confidence  or  to 
excite  suspicion?  The  answers  to  these  inquiries  should  all,  more  or 
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less,  influence  our  judgments  in  determining  the  question  under  consi¬ 
deration. 

The  general  character  and  business  of  the  defendant,  as  it  is  in  evi¬ 
dence,  was,  that  at  that  time  he  was,  and  had  been  for  many  years  be¬ 
fore,  a  Stock  Broker,  one  who  had  transacted  that  business  in  this  city, 
to  a  large  amount,  and  to  the  satisfaction  of  his  employers.  Here  was 
a  foundation  for  confidence: — but  this  is  not  the  only  foundation  on 
on  which  the  prosecutrix  had  a  right  to  build.  The  defendant  was 
person  illy  known  to  her;  he  had  done  business  for  her,  as  a  Broker, 
he  had  bought  for  her  Bank  Stock,  of  the  very  same  Bank,  in  which 
he  was  now  employed  to  purchase,  to  three  times  the  amount  of  which 
she  has  been  deprived,  and  had  faithfully  executed  all  his  duties.  These 
facts,  satisfactorily  account  for  the  want  of  suspicion  in  the  prosecutrix, 
for  the  defendant  having  called  to  inquire  if  she  had  any  money  to  put 
out, — and,  when  taken  in  connexion  with  the  business  habits  of  our  city, 
seem  fully  to  warrant  her,  in  placing  her  funds,  in  his  hands,  and  em¬ 
ploying  him,  for  her  benefit,  to  purchase  and  transfer  the  Stock. 

Throughout  the  whole  of  this  transaction  1  see  no  want  of  common 
prudence,  on  the  part  of  the  prosecutrix:  whatever  manifestations  of 
cunning,  or  indications  of  felonious  intent  may  appear  in  the  conduct 
of  the  defendant.  I  make  this  last  remark  with  regret;  as  l  shall  any 
other  which,  in  the  discharge  of  my  duty  1  shall  feel  it  necessary  to 
make,  which  shall  bear  hard  on  the  defendant;  for  whom,  I  have  as 
much  commisseration,  as  becomes  me,  speaking  in  the  character  I  do, 
and  from  the  Bench  where  I  sit.  The  claim  for  a  new  trial  founded 
on  the  absence  of  common  prudence  in  the  conduct  of  the  prosecutrix, 
is  too  feeble  and  unfounded,  to  influence  my  opinion. 

We  are  next  to  inquire  into  the  intention  of  the  defendant  at  the  time 
he  committed  the  act.  If  that,  however,  should  be  found  felonious, 
still  we  are  cautioned  not  to  come  to  the  conclusion,  that  the  offence  of 
which  he  has  been  guilty,  amounts  to  larceny.  I  think  it  will  not  be 
denied,  nay  I  think  it  would  be  conceded,  that  if  George  Tyson  had 
obtained  from  Mary  Stewart,  or  any  other  person,  under  the  circum¬ 
stances  detailed  by  the  witnesses  in  this  case,  not  a  Bank  check,  but  a 
gold  watch,  or  a  diamond  pin,  or  $1022  55  in  specie,  the  offence 
would  undoubtedly  have  been  larceny.  Having  safely  and  warrantably 
arrived  at  this  conclusion,  still  we  are  not  at  liberty  to  pass  upon  tl  e 
guilt  of  the  defendant  on  the  charge  preferred;  because  we  are  told, 
that,  larceny  cannot  be  committed  on  a  mere  chose  in  action,  such  as  a 
bank  check,  it  being  of  no  intrinsic  v  lue,  and  not  importing  any  pro¬ 
perty  in  possession  of  the  person  from  whom  it  was  obtained.  Ti .is  as¬ 
sertion  is  unquestionably  true,  at  common  law .  By  it,  all  bonds,  bills, 
or  other  securities,  mere  closes  in  action ,  could  not  be  included  with¬ 
in  the  meaning  of  personal  goods  or  chattels.  It  was  against  larceny, 
at  Common  law,  that  the  whole  force  of  the  defendant's  counsel  was 
directed. 

We  should  next  inquire,  whether  the  strict  Common  law  limitation 
of  the  crime  of  larceny,  to  personal  goods  and  chattels,  was  found  suf¬ 
ficient  to  guard  society  from  wrong-doers,  or  did  it  stand  so  wide  ©f 
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many  offences,  as  to  let  in  such  a  flood  of  evil  upon  the  community, 
that  it  became  necessary  lor  the  Legislature,  to  erect  new  fences,  and 
extend  the  bounds  of  larceny,  so  as  to  enclose  therein,  and  make 
punishable,  as  larcenies ,  many  actions  which  had  theretofore  been  class¬ 
ed  under  other  denominations.  If  this  has  been  done,  then  our  duty  is 
to  inquire,  whether  they  bave  been  so  extended,  as  to  embrace  the  par¬ 
ticular  case  under  consideration.  If  this  has  been  done,  then  this 
court,  and  every  court  in  this  commonwealth,  is  imperatively  bound  to 
carry  the  provisions  of  the  statute  law  into  full  effect.  If  no  such 
statute  provision  has  been  made,  as  will  fairly  enclose  this  case,  then, 
whatever  may  be  the  evil  example  of  a  successful  fraud,  or  whatever 
may  be  its  injurious  consequences  to  society,  and  however  the  court 
may  regret  its  want  of  authority,  still,  its  decision  must  be  governed  by 
the  law,  as  it  is,  and  not  by  its  opinion  of  what  the  law  ought  to  be. 
The  decisions  and  discretion  of  this  court  are  circumscribed  by  the 
law.  “  The  law,”  says  the  ablest  political  writer  of  modern  times, 
“  should  be  to  courts  oflawT,  what  written  constitutions  should  be  to 
c:  Legislatures;  a  barrier,  never  to  be  over-leaped  or  under-mined.” 

This  brings  us  directly  to  inquire  if  there  be  any  statutory  provision 
which  declares,  that  the  felonious  taking  of  a  chose  in  action,  shall  be 
robbery  or  larceny,  as  the  case  may  be,  or  in  other  w7ords,  puts  a  fe¬ 
lonious  taking  of  them  on  the  same  footing,  as  a  felonious  taking  of 
goods  and  chattels  had  been  placed  by  the  common  law.  The  fifth  sec¬ 
tion  of  the  “  act  to  reform  the  Penal  Law’s  of  this  State,”  provides,  that 
“  robbery  or  larceny  of  obligations,  bonds,  bills  of  exchange,  promis- 
“  sory  notes  for  the  payment  of  money,  lottery  tickets,  paper  bills  of 
“  credit,  certificates  granted  by,  or  under,  the  authority  of  this  common- 
“  wealth,  or  of  all,  or  any  of  the  Ignited  States  of  America,  shall  be 
cc  punished  in  the  same  manner  as  robbery  err  larceny  of  any  goods  or  chat - 
“  tels” 

In  the  case  of  the  Commonwealth  vs.  Messenger,  reported  in  1  Bin 
175,  the  Judges  of  the  Supreme  Court  had  this  section,  after  argument 
under  consideration.  Chief  Justice  Tilghman  said:  “  the  obvious  in 
“  tent  of  the  law  appears  to  be,  to  put  bonds,  with  respect  to  larceny, 
“  on  the  same  footing  as  goods  or  chattels.  They  are  made  the  sub- 
“  ject  of  larceny,  which  they  were  not  before.”  Judge  Smith  is,  it 
possible,  more  clear  and  forcible  on  this  section,  as  it  applies  to  Tyson’s 
case.  “  It  avers  the  intention,”  said  he  ,£t  of  the  Legislature,  to  be,  to 
“  make  the  stealing  of  a  chose  in  action  felony.”  “  Robbery  or  larceny 
“  of  obligations,  &c.  shall  be  punished  as  robbery  or  larceny  of  any 
“  goods  or  chattels”  “That  is,”  said  the  Judge,  “  as  robbery  or  lar- 
“  ceny  of  any  goods  or  chattels  is  punished,  so  shall  robbery  or  larceny 
(C  of  obligations,  that  is,  of  any  obligation.”  Such  is  the  construction 
given  to  this  section  by  our  highest  judicial  authority.  We  shall  ap¬ 
ply  it  to  the  case  under  consideration. 

In  the  indictment  before  us,  the  defendant  is  charged  with  having, 
within  the  jurisdiction  of  this  court,  feloniously  taken  and  carried  away, 
contrary  to  the  act  of  the  General  Assembly,  “  one  inland  Bill  of  Ex- 
“  change,  commonly  called  a  Bank  Check,  for  the  payment  of  #1022  55, 


4£  and  the  said  sum  of  $1022  55,  payable  on,  and  by  the  said  inland 
“  Bill  of  Evchange,  then  and  there  due  and  unpaid,  drawn  by  Mary 
u  Stewart,  on  the  Bank  of  Pennsylvania,  and  payable  to  George  Tyson, 
<£  or  bearer,  and  of  the  value  of  $1022  55,  of  the  goods  and  chattels  and 
<e  property  of  Mary  Stewart.”  &c.  .  * 

It  is  not  disputed'that  the  defendant  did  obtain  a  Bank  Check,  for 
the  amount  stated,  from  Mary  Stewart;  it  not  disputed  that  it  was  so 
obtained,  within  the  jurisdiction  of  this  court,  and  no  objection  has 
been  taken  against  designating*  the  Bank  Check  an  “  inland  Bill  of 
Exchange.”  Such  an  objection  could  not,  in  my  judgment,  have  been 
sustained,  in  this  case,  although  I  am  aware  that,  in  the  State  of  New 
York,  in  the  case  of  the  People  vs.  Howell,  reported  in  IV.  Johnson,  it 
was  ruled,  that  a  Check  upon  a  Bank  is  not  a  Bill  of  Exchange,  within 
the  meaning  of  the  act  to  prevent  forgery  and  counterfeiting.  These 
facts  being  admitted,  by  all  parties,  the  inquiry  narrows  itself  down  to 
whether  the  obtaining,  by  a  voluntary  delivery  of  the  owner,  a  Bank 
Check,  and  unauthorisedly  appropriating  the  proceeds,  can,  under  any 
circumstances  be  legally  punished  as  larceny;  and  whether,  if  under 
any  circumstances,  such  an  obtaining  of  a  Bank  Check,  and  such  an 
appropriation  of  its  proceeds,  without  the  consent  of  the  owner,  may  be 
larceny,  then,  whether  the  particular  check  charged  to  have  been  taken 
and  appropriated  by  the  defendant,  was  obtained  under  such  circum¬ 
stances,  and  appropriated  in  such  a  manner,  as  would  legally  warrant 
the  conviction  of,  and  passing  sentence  on  the  defendant  for  larceny. 

In  every  report,  American  or  English,  of  cases  of  this  description 
vhich  has  fallen  under  my  notice;  and  they  have  neither  been  few, 
nor  unimportant,  the  felonious  intent  is  regarded  as  the  distinctive  and 
essentially  requisite  characteristic  of  the  crime.  Without  it  there  can  be 
no  larceny,  and  with  it,  the  offence  takes  a  wide  range,  and  embraces 
many  transactions,  which,  on  a  first  appearance,  would  rather  seem  to  be 
breaches  of  trust  than  larcenies.  The  felonious  intent  must  be  ap¬ 
parent  in  the  conduct  of  the  accused.  It  would  indeed  be  a  bounty 
for  crime  and  an  encouragement  to  ingenious  knaves,  if,  by  soft  persua¬ 
sion,  or  the  invention  of  plausible,  but  unfounded,  tales,  they  could, 
with  impunity,  obtain,  with  consent  of  the  owner,  under  falfe  pretences, 
property,  or  the  right  to  property,  and  having  obtained  it,  could  evade 
punishment,  or  merely  he  turned  over  to  a  civil  court  to  take  a  trial,  as 
a  debtor,  among  men,  unsuspected  of  crime,  and  whose  errors  or  mis¬ 
fortunes  had  led  them  into  pecuniary  difficulties.  To  ascertain  the  in¬ 
tention  of  the  accused,  to  sift  and  riddle  it  out  of  the  testimony,  is  one 
of  the  duties  of  the  jury,  for  the  performance  of  which,  from  their 
knowledge  of  business  and  acquaintance  with  the  world  and  its  con~ 
cerns,  they  are  peculiarly  well  qualified.  This  duty  of  ascertaining 
the  intention  of  the  accused  is  constantly  kept  before  their  eyes;  not 
only  from  its  paramount  influence  in  determining  their  verdict,  but  by 
the  pleadings  of  counsel,  and  the  charges  of  the  court.  A  Jury  are 
-arely  ever  charged,  in  a  case  of  larceny,  but  the  Judge  holds  a  language 
-  f  this  character — “  If  the  Jury  find  that  the  original  taking,  by  the 
*  prisoner  was  with  intent  to  steal,  then  he  is  guilty  of  larceny,”  &c.— 
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A  prodigious  number  of  cases  of  constructive  larceny,  as  it  is  called, 
may  be  found  in  the  late  English  books,  and  too  many  such  cases  are  on 
the  records  of  our  own  courts.  The  English  books  record  many  cases 
of  the  same  nature  as  this  of  Tyson’s.  Such  cases  abound  in  the  more 
modern  reports  which  we  are  forbidden  to  read  or  quote.  To  these 
cases  I  refer  those  who  may  desire  further  to  pursue  this  subject,  and 
content  myself  with  giving,  as  strongly  analogous  to  the  case  of 
George  Tyson,  the  case  of  Jesse  Dow,  as  it  is  reported  in  the  Sd  vol. 
of  the  City  Hall  Recorder.  I  prefer  quoting  a  New  York  case,  to  that 
of  any  other  State,  because  the  court  will  remember  that  the  coun¬ 
sel  for  the  defendant,  produced  a  newspaper  report  of  a  case  in  that  city 
which  occurred,  subsequently  to  Tyson’s  case,  and  in  which  some  re¬ 
marks  were  made  on  it.  The  case  was  read,  mainly  with  a  view  to 
show,  that  Tyson’s  case  was  considered,  in  New  lork,  as  having  gone 
a  little  further,  in  constructive  larceny,  than  the  courts  there  had  been 
accustomed  to  go.  I  am  mistaken  indeed,  if  the  case  of  Dow,  shall  not 
be  found  to  run  on  all-fours  with  the  case  now  before  this  Court.  The 
law  on  this  subject  in  that  State  and  in  Pennsylvania,  is  nearly  alike  in 
phraseology,  and  in  substance  is  the  same.  If  the  name  of  Tyson  be 
substituted  for  that  of  Dow,  and  Stewart  for  that  of  Mills,  and  the  Bank 
Check  in  the  one  case  be  placed  for  the  Bond  in  the  other,  there  will 
be  found  a  most  striking  similarity  in  the  two  cases. 

Jesse  Dow  was  indicted  in  the  City  of  New  York,  for  grand  lar¬ 
ceny,  in  stealing  a  Bond,  from  Sarah  Mills,  on  the  15th  of  November, 
1815,  for  $390,  bearing  date  the  same  day,  and  being  due  and  unsatis¬ 
fied.  In  this  case,  Sarah  Mills,  on  certain  representations  made  to  her 
by  Dow,  and  not  suspecting  any  design,  delivered  the  Bond  to  him. 
In  1817,  when  called  upon  by  Mrs.  Mills  for  payment,  he  evaded  it, 
said  he  had  paid  it  to  a  third  person,  and  finally  refused  to  pay  it.  In 
this  case  the  Mayor,  Mr.  Golden,  a  professional  gentlemen  of  much 
respectability,  charged  the  Jury  thus:  sc  this  is  a  common  case,  and  is 
:c  in  principle,  precisely  similar  to  cases  frequently  tried  here  for  steal- 
“  ing  a  horse  and  chair,  hired  by  the  owner  and  delivered  into  the  pos- 

session  of  another.  Should  he  runaway  with  the  property  and  sell  it 
fC  this  is  adjudged  felony,  because  from  his  conduct  it  shall  be  infered 
*c  that  at  the  time  of  acquiring  possession,  be  harboured  a  felonious  in- 
“  tent.  So,  in  this  case,  if  the  Jury  should  believe  from  the  condue' 
ct  of  the  prisoner,  subsequent  to  the  time  of  his  obtaining  the  Bond 
;t  from  Mrs.  Mills,  that  it  was  his  intention  at  that  time ,  to  get  the  in* 
;J  strument  in  his  possession,  and  thereby  deprive  her  of  its  amount . 
i:  the  Jury  would  be  bound  to  convict  him.”  The  Jury  did  convic  : 
Dow,  and  the  Court  sentenced  him  four  years  to  the  State  Prison. 

I  would  pause  to  inquire  how  many  persons  have  been  tried,  convic* 
ed,  and  sentenced  in  this  Court,  and  are  now  in  our  State  Prison,  for 
constructive  larceny,  for  having  stolen  horses  and  chairs,  delivered 
to  them  by  the  owners?  Who  has  ever  doubted  the  legality  of  their 
convictions,  or  the  justice  of  their  sentences  and  punishments?  The 
first  Jury  trial  of  the  present  term  of  this  court  was,  the  case  of  William 
Johnson  alias  Isaac  Philips,  charged  with  having  stolen  a  trunk  of  cloth 
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mg,  &c.  the  property  of  E.  W.  Porter.  Johnson  was  hired  to  take 
Miss  Porter’s  trunk  to  the  Steam  Boat,  instead,  however,  of  taking:  it 
there,  he  carried  it  off,  and  appropriated  the  trunk,  and  the  whole  of  its 
contents ,  to  his  own  use.  Many  and  various  douhts  must  he  entertain¬ 
ed,  whether  this  was  a  case  of  larceny,  yet  the  court  forthwith,  sen¬ 
tenced  Johnson  to  three  years  imprisonment  at  hard  labour. 

It  is  a  matter  to  be  regretted  that  more  American  criminal  cases  are 
not  reported  and  printed.  I  would  take  this  occasion,  although  per¬ 
haps  a  little  out  of  place,  to  express  the  opinion,  that  if  some  gentleman 
of  the  profession — and  there  are  many  of  our  young  gentlemen  well 
qualified  lor  such  an  undertaking,  and  who  would  thus  make  tbem,,- 
selves  advantageously  known  to  the  public — if  some  one  of  them  would, 
periodically,  publish  the  most  interesting  of  our  criminal  cases,  in  the 
manner  in  which  the  “  Reports  of  Criminal  Law  Cases”  in  New  York 
are  edited  and  published;  the  profession,  and  the  public,  would  be  un¬ 
der  obligations,  and  1  doubt  not,  would  liberally  patronise  such  a  work. 
I  need  not  descant  on  the  utility  of  such  a  publication  as  a  book  of 
precedents  and  reference,  as  well  for  own  courts,  as  our  magistrates, 
not  only  in  this  district,  but  throughout  the  State.  If  such  a  volume 
were  now  in  existence,  it  would  be  found  to  shed  much  light  on  the  law 
of  constructive  larceny,  as  wTell  as  on  other  subjects  of  moment  to  the 
public.  The  case  of  Dow,  however,  is  so  full,  so  strictly  analagous, 
and  in  all  points  so  strikingly  similar  to  the  case  of  Tyson,  that  we 
have  nothing  to  regret  as  to  the  want  of  other  precedents,  in  the  case 
now  before  the  court.  So  much  alike  are  those  cases,  that  it  would 
require  some  ingenuity  to  hunt  down  a  difference.  The  Jury,  under 
the  direction  of  the  Court ,  found  Dow  guilty — they  did  the  same  in  the 
case  of  Tyson — in  the  case  of  Dow  a  sentence  was  passed;  a  proceed¬ 
ing  which  this  Court  are  asked  to  dispense  with,  in  order  to  set  aside 
the  deliberate  and  unqualified  general  verdict  of  a  Jury,  and  grant  the 
defendant  a  new  trial. 

Upon  a  careful  revision  of  the  whole  of  this  case,  I  have  been  unable 
to  satisfy  myself  that  there  was  misdirection  on  the  part  of  the  Court, 
and  it  is  not  pretended  that  there  was  misconduct  on  the  part  of  the 
Jury.  Notwithstanding  the  diligent  researches  of  the  counsel  engaged 
for  the  defendant,  they  have,  in  my  judgment,  been  unable  to  show 
any  sound  reason  to  induce  a  belief  that  injustice  has  been  done,  or 
that  the  merits  of  the  case  was  not  fully  examined  and  discussed,  and 
well  understood  at  the  time  of  the  trial;  why  then,  I  would  ask,  should 
the  court  undo  what  has  been  deliberately  done?  Why  should  it  change 
its  opinion  in  order  to  enable  it  to  set  at  nought  the  opinion  of  the 
Jury?  If  the  verdicts  of  ummpeached  Juries,  found,  in  accordance  to 
to  the  charge  of  the  Court,  shall,  without  just  and  obviously  sufficient 
cause,  be  set  aside,  confidence  of  the  Jurors  in  the  opinion  of  the 
Court  will  be  shaken,  and  t  at  of  the  public  will  not  be  strengthened. 
“  A  great  object,”  says  Blackstone,  “  in  the  administration  of  public 
tf  justice  should  be  to  give  public  satisfaction.”  This  cannot  be  hoped 
for,  if  public  confidence  in  the  ability  or  integrity  of  the  Bench,  be 
destroyed.  Is  it  probable  that  such  confidence  could  long  be  enjoyed 
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if  recorded  verdicts,  found  by  Juries  under  the  direction,  and  in 
accordance  with  the  opinion,  ol  the  Court,  should  be  effaced,  by  the 
same  breath,  which,  but  recently  had  contributed  to  bring  it  into  exist¬ 
ence;  I  think  not,  and  therefore  cannot  be  consenting  to  an  act,  which 
seems  calculated  to  enfeeble  public  confidence  in  the  wisdom  and  puri¬ 
ty  of  the  proceedings  of  criminal  courts  of  justice. 

I  believe  that  the  offence  charged  upon  the  defendant  was  proved 
by  the  testimony; — I  believe  that  offence,  under  our  act  of  Assembly,  to 
be  larceny; — I  believe  the  Court  did  not  err  in  its  charge  to  the  Jury, 
whose  verdict,  I  believe  to  be  in  accordance  to  law,  and  warranted  by 
the  evidence.  As  careful  an  examination  as  I  have  been  able  to  give 
the  indictment,  has  not  enabled  me,  with  the  advantages  of  the  argu¬ 
ments  of  counsel,  to  discover  any  objection  which  would  warrant  me 
in  declaring  the  indictment  incorrect  or  illegal.  Under  every  view 
which  this  case  has  presented  itself  to  my  mind,  I  feel  persuaded  that 
substantial  justice  has  been  done,  and  that  it  has  been  done  according 
to  the  laws  and  usages  of  the  Commonwealth.  With  these  convic¬ 
tions,  I  am  bound  to  give  my  opinion  against  disturbing  the  verdict 
which  is  of  record,  and  therefore  I  am  against  arresting  the  judgment, 
or  granting  a  new  trial. 


Saturday,  July  2,  1825. 

Present — the  Mayor,  Recorder,  Aldermen  Duane,  and  Binns. 

The  Court  met  to  pronounce  their  decision  in  the  case,  when  the 
opinions  which  are  here  given,  were  delivered  by  the  Recorder  and 
Judge  Binns,  shewing,  the  former,  his  reasons  for  granting  a  new  trial, 
and  the  latter,  against  it.  The  Mayor  and  Alderman  Duane  concurring 
in  the  last  opinion,  the  prisoner  was  brought  forth  for  sentence. 

Previous  to  passing  it,  the  Recorder  again  expressed  his  desire  that 
this  case  might  be  so  accommodated  between  the  Prosecution  and  the 
•Prisoner’s  counsel,  as  to  lay  the  points  of  Law  before  the  Supreme 
Court.  The  reason  of  the  suggestion,  doubtless  originated  in  the  fact, 
that  several  members  of  higher  Courts  had  expressed  their  opinions 
against  the  law,  as  laid  down  in  the  first  charge  of  the  Recorder. 
There  was  no  method,  however,  in  whieh  to  submit  it  to  a  higher  tri-  * 
bunal,  without  the  consent  of  the  Attorney  General,  or  of  a  Judge  of  the 
Supreme  Court;  a  matter  which  is  thought  to  require  early  legislation. 

The  counsel  for  the  Commonwealth  declining  any  interference  with 
the  verdict,  Mr.  Ingersoll  addressed  the  Court  in  behalf  of  the  prisoner, 
observing  that  the  long  interval  which  had  elapsed  since  his  first  arrest, 
and  his  continued  confinement,  had  produced  consequences  to  his 
health,  whicn  were  but  too  apparent,  and  might  in  a  manner  be  called 
a  partial  expiation.  The  Court,  however,  thought,  that  since  the  ver¬ 
dict  had  been  sustained,  the  flagrancy  of  the  act  called  for  a  severe 
infliction  of  punishment.  The  prisoner  being  commanded  to  rise,  the 
Recorder  addressed  him  in  a  feeling  manner,  expressing  the  pain 
which  the  discharge  of  his  preaent  dutv  imposed  on  him.  Although  he 
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had  differed  with  his  brethren  on  the  Bench,  he  was  clear  that  the  act 

•  •  _ 

itself,  of  whatever  degree,  in  the  scale  of  Criminal  Jurisprudence,  was 
one  that  demanded  exemplary  correction.  He  atico  rdingly  sentenced 
him  to  pay  the  costs  of  prosecution,  to  restore  the  property  stolen,  to 
undergo  imprisonment  at  hard  labour  for  the  space  of  three  years,  to 
be  fed  and  clothed  as  the  law  directs,  and  to  stand  committed  until  the 
sentence  was  complied  with.  The  Prisoner  hid  his  face,  and  withdrew 
amidst  the  anguish  of  his  friends.  Thus  may  a  man,  in  the  full  flow  of 
health,  prosperity,  and  peace  of  mind,  by  bending  his  ear  for  an  instant 
to  the  voice  of  temptation,  at  once  annihilate  all  the  delights  of  life — all 
the  charms  of  the  world — ail  the  charities  of  home — all  the  sympathies 
of  friends — all  the  endearing  and  holy  associations  of  the  parental 
hear  h — all  the  calm  of  an  approving  conscience — all  the  majesty  of  a 
spotless  name — and  bring  down  in  wide  extending  vengeance,  as  well 
on  all  who  le  n  upon  him,  as  on  himself,  the  ignominy  that  is  forever 
attached  to  the  downfall  of  virtue  and  the  subversion  of  the  empire  of 
reason,  by  the  lawless  usurpation  cf  the  passions. 

Counsel  for  the  Commonwealth — Attorney  General  Coxe. 

Peter  Jl.  Browne. 

Counsel  for  the  Prisoner — J.  R.  Ingersoll. 

J.  R.  Hopkins. 
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APPENDIX. 

% 

The  following1  are  the  proceedings  subsequent  to  the  conviction  of  B.  Walsh, 

referred  to  at  page  16.* 

The  Lord  Chief  Baron  to  Secretary  Ryder. 

February  15,  1812. 

(BENJAMIN  WALSH.) 

Sir — I  have  the  honour  to  acquaint  you,  for  the  information  of  the 
Prince  Regent,  that  Benjamin  Walsh  was  indicted  before  me  at  the 
last  Session  at  the  Old  Bailey,  for  stealing  from  Sir  Thomas  Plumer, 
an  order  for  the  payment  of  £22,200,  and  for  stealing  Bank  notes  to 
that  amount.  The  facts  of  his  having  formed  the  design  of  converting 
the  money  to  his  own  use,  and  of  actually  cenverting  much  the  greater 
part  of  them  were  proved  without  contradiction.  But  doubts  having 
occurred  to  Mr.  Justice  Le  Blanc  and  myself,  (Mr.  Justice  Chamber 
being  absent,,1  the  case  was  reserved  for  the  Judges  to  consider,  whether 
the  facts  proved  amounted  to  the  crime  of  larceny.  The  arguments  of 
counsel  concluded  last  night;  and  the  case  was  considered  by  ten 
Judges,  (two  being  absent,)  who  were  of  opinion  that  the  facts  proved, 
did  not,  in  estimation  of  law,  amount  to  felony.  The  prisoner  having 
been  convicted  of  that  offence,  I  recommend  him  as  a  proper  object  of 
his  Majesty’s  pardon. 

AR.  M'DONALD. 


BENJAMIN  WALSH— FREE  PARDON. 

George,  P.  W. 

Whereas  Benjamin  Walsh  was,  at  a  Session  of  the  Old  Bailey  in 
January  last,  tried  and  convicted  of  felony,  but  judgment  was  respited. 
We,  in  consideration  of  some  circumstances  represented  to  us,  touch¬ 
ing  the  conviction,  are  graciously  pleased  to  extend  our  grace  and 
mercy  unto  him,  and  to  grant  him  our  free  pardon  for  bis  said  crime; 
our  will  and  pleasure  therefore  is,  that  you  cause  him  to  be  forthwith 
discharged  out  of  custody;  and  for  so  doing  this  shall  be  your  warrant. 
Dated  20th  February,  1812.  By  command,  &c.  &c. 

R.  RYDER. 

To  the  Justices  of  gaol  delivery  for  the  City  of  London,  &c. 


This  decision  occasioned  as  before  stated,  the  Statute  of  52  George 
ill.  c.  63,  to  be  passed,  which  after  reciting  that  “  it  is  usual  for  per¬ 
sons  having  dealings  with  bankers,  brokers ,  or  other  agents,  to  deposit 


*  Annual  Register,  1812. 
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or  place  in  the  hands  of  such  bankers,  money,  notes,  checks,  &C.  with 
directions  to  invest  the  money  so  paid,  & c.  in  the  purchase  of  Stock, 
Slc.  or  to  apply  and  dispose  thereof  in  other  ways  and  for  other  pur¬ 
poses,  enacts  that  if  any  banker,  broker,  &c.  in  whose  hands  any  sum 
of  money,  bill,  draft,  check,  &c.  shall  be  placed  without  order  by  the 
parties  who  shall  so  deposit,  to  invest  such  sum  of  money,  or  the 
monies  to  which  such  check  or  order,  &c.  shall  relate  in  the  purchase 
of  any  stock,  & c.  shall  in  any  manner  apply  to  his  own  use,  any  such 
sum  of  money,  in  violation  of  good  faith,  and  contrary  to  the  special 
purpose  aforesaid,  with  intent  to  defraud  the  owner,  any  person  so 
offending,  shall  be  deemed  guilty  of  a  misdemeanor  and  liable  to  four¬ 
teen  years  transportation,” 


REMARKS  ON  THE  APPENDIX, 

The  duty  of  an  impartial  Editor  elicits  an  observation  upon  the  fore¬ 
going  Appendix,  lest  the  inflexible  neutrality  and  candour  which  should 
ever  characterize  a  Reporter  should  appear  to  have  been  forgotten,, 
The  Appendix  was  inserted  by  request,  in  order  to  explain  the  grounds 
of  the  pardon  of  Walsh,  so  much  relied  upon  by  the  Recorder. 

It  will  be  perceived  in  the  Regent’s  warrant  of  free  pardon,  that  he 
granted  it  in  consequance  of  “  some  circumstances,”  which  had  been 
represented  to  the  throne,  by  Lord  Chief  Baron  M‘Donald,  which 
“  circumstances”  were,  that  an  argument  was  had  after  conviction,  and 
ten  of  the  Judges  pronounced  his  act  no  felony .  Now,  the  case  of  Ty¬ 
son  is  exactly  the  reverse.  The  Court,  by  a  majority,  sustained  the 
verdict,  and  declared  that  his  act  was  a  felony .  Tyson  is,  therefore, 
not  an  object  to  whom  pardon,  on  such  a  ground,  could  be  extended. 
My  duty,  as  an  Editor,  demands  this  note,  that  the  Report  may  not  ap¬ 
pear  to  lean  on  either  side,  more  especially  in  favour  of  a  man,  whose 
fraud  'was  flagrant  and  base,  and  certainly  not  surpassed  in  severity 
and  justice  by  the  visitation  of  the  law. 


